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MAP. OF CHINESE GOVERNMENT RAILWAYS 


PREPARED BY THE DEPARTMENT OF RAILWAYS : 
MINISTRY OF COMMUNICATIONS 
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| 
| 
| ADMIRAL ORIENTAL LINE 
TRANS-PACIFIC SERVICE | 
| FREIGHT & PASSENGER <n 
“THE SHORT ROUTE” 
16 Days Shanghai to Seattle | | | ; 
Five Fast, Modern steamers—‘535” type—21,000 tons each | 
. TO SEATTLE, KOBE & YOKOHAMA TO HONGKONG AND MANILA | 
| Departure Arrival Leave Shanghai 
“PRESIDENT MADISON’? .......-.--. July 24 August 9 July 20 
“PRESIDENT 5 Aug. 21 Aug. 1 
‘PRESIDENT JACKSON” ....-..- 17 Sept. 2 “PRESIDENT JEFFERSON" 13 
Through Bills of Lading to all United States and Canadian overland points; ! | f 
also via Panama Canal Lines to Atlantic Ports x; | ) 
| REDUCED RATE TO EUROPE. 
| Any Trans-Continental Railway from Seattle to Atlantic Sea-board, or any = 


Canadian railway from Vancouver via Victoria. 

Railway Agents Meet all Steamers at Victoria, arranging Tickets and Sleeping 
: Car accommodations en route to Seattle. : 
| Through passengers may go direct from Steamer to Railway depot. 
: Atlantic reservations made at Shanghai on all Lines, and to all Ports- of Europe. 


FIRST CLASS 


Trans-Pacific and Trans-continental with your Choice of the fast comfortable 
one class Trans Atlantic Liners. 


| For detailed information apply to: = 
ADMIRAL ORIENTAL -LINE | 4 
| Managing Agents U. S- Shipping Board . 
17 State St. AMERICAN EXPRESS CO., Agents 
409 C. Smith Bldg, MANILA 24 Calle David, P. O. Box 1636 
SHANGHAI, Cor. Kiangse & Nanking Rd., P.O. Box 503 DAIREN 33 Yamagata Dori 
H. T. KRULL, General Agent THOMPSON-HANNAM, Agents 
HONGKONG. No. 4 Des Voeux Road SINGAPORE, 2 Prince Street 
E. L. MATTESON, General Agent VLADIVOSTOK............. Bryner & Co., 21 Aleutskaya 
ANY OFFICE OF THE AMERICAN EXPRESS CO., OR THOS. COOK & SON  * 
E. F. TOWNSEND, Oriental Manager GEO. J. McCARTHY, Asst. General Passenger Agent 4 ™ 
Corner Kiangse and Nanking Roads, Shanghai, China if 
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thusly: “This affair has caused the officials of. 


a 


ARE THE CHINESE MERCHANTS 
TO LOSE FACE TOO? 


HEN the negotiations for the release of the 
foreign captives held by Shantung bandits 
first started the old Chinese general in 

charge of the government forces greeted the rep- 

resentatives of the bandits at their first meetirfg 


the government to lose face and it has also caused 

the people of Shantung, bandits included, to lose 

face. Therefore -we had better omit the subject 

of ‘face’ from the negotiations altogether.” And 

the subject was dropped and did not again enter 

into the talk. Now the subject of face returns 

and this time it is the Chinese merchants who are 
involved. When the foreign captives at Paozuku 
mountain were released they brought out with 

them three Chinese young men, two being return- 

ed students from abroad and one a graduate of:a 
Chinese government school. These men had cast 

their lot with the foreigners, had acted as inter- 
preters and when the foreigners came out they 
brought the students out with them. It was with | 
sorrow that the foreigners were compelled to say — 
farewell to about twenty Chinese captives who had 

been taken from the train and goodness knows 

how many more including a number of children 

who had been held captive for heavy ransoms for 

many months before the foreigners got mixed up 

in the disgraceful affair. When the foreign cap- 

tives left the bandit camp it was understood that 

the Chinese captives, including the children, were 

to be released within twenty-four hours. A largé 
group of Chinese merchants and gentry, who were 
present at the final negotiations, and who signed 

the agreement between the government and the « 
bandits, as witnesses and guarantors, assured the 
foreigners that the Chinese captives were to be re- 
leased immediately. But they have not been releas- 

ed and several days have elapsed. Among the 
Chinese civilians present at the final negotiations 
were representatives of Chinese chambers of com- 
merce at Shanghai,, Hankow, Nanking. Tsinanfu 
and Tientsin and of the National: chamber which 
recently has. been formed) Lincheng affair 
has brought disgrace to China in the eyes of foreign- 

eci everywaere, but the disgrace already suffer- 
ed is nothing’ compared to what the: future has in 
store if matters are allowed to drift.and the -un-. 
fortunate Chinese: captives. are permitted longer to 
remain in the hands of the bandits. There are 
some ugly rumors afloat to the effect that the 
Chinese captives are to be turned over as a special 
rize to salve the feelings of one or two of the a. 
bandit chieftains who were diggruntled at the re-. 
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‘wards weg! received when the foreigners were 
released. It often has been said that the Chinese 
lack the humanitarian instinct for their fellow 
human beings that Western peoples have develop- 
ed. If the Chinese people and especially the 
chambers of commerce and other organizations now 
relax their efforts and permit the Chinese captives 
to remain longer at Paozuku, it will almost prove 
that the Chinese are devoid of the humanitarian 
instinct (outside of their own families) and only 
act for the welfare of their own people or foreign- 
ers residing in the land when external force is 
applied. 


WHAT OF THE FUTURE OF THE 
BANDIT COUNTRY? 


HERE is a section of China about two hundred 
miles square embracing parts of Shantung, 
Kiangsu, Anhwei and Hunan provinces and 


_ running out to the sea which has been more or less 


under the control of bandits for centuries. The district 
is mountainous and except for the Tientsin-Pukow 


railway which crosses from north to south, it is. 


almost inaccessibe except by most primitive means 
such as sedan chairs, carrier coolies and donkeys. 
The villages are practically all walled and fortified, 
almost every mountain top has a crude fort and the 


- status of civilization is about that of Europe a 


thousand years ago. There is considerable farming 
and fruit growing of a primitive sort, but every 
farmer and villager is a bandit in the off seasons. 
Looting villages and carrying the victims off as 
hostages is a recognized profession. A_ stone 
tablet on the ruined temple at Paozuku, the bandit 
stronghold near Tsaochwang where the foreign 
captives were held in the recent outrage, tellS a story 
of banditry running over a period of 300 years. 
Outside of a little American Presbyterian mission at 
Yihsien on the railway and a German Catholic 
mission, there are no schools in the district of any 
consequence. According to local reports most of the 
irl children are sold into slavery and the boys 
ome bandits as soon as they are old enough to 
carry rifles. The compromise»methods used in 
effecting the release of the prisoners in the recent 
affair provide an incentive for further outlawry, for 
the reason that the bandits who wrecked and looted 
the Tientsin-Pukow train on May 6 have been given 
positions in the army and a considerable sum of 
money in addition. The bandit chiefs who organized 
the expedition, from the standpoint of the natives 
of the district are heroes who have set a high mark 
in the favorite profession of the district. 


something should be done to 


improve conditions in this important section 

of China, otherwise no lesson is learned from 
the present trouble and conditions will become worse. 
The greatest need of the district is a system of 
modern roads that would make all sections accessible 
not only to the railway but also to the sea coast at 
Haichow the nearest, sea port. The provincial 
authorities of Shantung have an.opjortunity here to 


restore their lost- “faces” ‘and at the same time do 


something to prevent future outbreaks of the 
character of the Lincheng affair which-has brought 
disgrace to the whole nation. It would not be 


dificult from an engineering standpdint to con-— 


struct a modern system of roads radiating from the 

town of Yihsien and extending out to the seacoast. 

Neither would it be exorbitant in cost due to the 

fact that practically all road-building materials are 

in the district. Work of this kind would provide 
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employment for all surplus labor of the district and 
although not ‘so interesting as freebooting, would 
gradually have the effect of turning the minds of the 
people into peaceful constructive channels. But of 
more importance it would provide a method for 
Pee ee getting the country under police control. 

n American company is now engaged in repairing 
the channel of the Yellow River elsewhere in Shan- 
tung province and in connection with this work bas 
way employment for approximately 15,000 men 
or practictically a year. Several hundred of these 


* laborers are reported to have been recruited from 


the bandits in the neighboring districts. The Yellow 
River job shews what can be done and it will be 
unfortunate indeed if the opportunity now presented 
for some great constructive work in the bandit 
country, is allowed to pass. For years the Chinese 


_ government has been trying to eliminate the bandits 


by military means. The military official at 

saochwang recently stated that he had caused more 
than a thousand to be beheaded in the last year. 
That this method has been a failure, the recent 
outrage has shown, for the bandits simply retaliated 
and there is n6 question but that the general 
sympathy of the’district was with the bandits rather 
than the military officials. It would seem that the 
time has arrived for other methods to be tried and 
the road scheme suggested in the foregoing is the 
best that has come to our attention. 


How the Captives Were 
Actually Released . 


(Written at the bandit chief's headquarters, Village of Sihlihe, 
about 17 miles from Tsaockwang, Shantung Province of China, on 
Tuesday, une 72, the day the foreign captives were released) | 


HEN Swen Mai-yao, the young bandit chieftain 
W brought the news to our prison camp at about 8 
o'clock on Monday evening, June 11, that “tomorrow 
Mr. Anderson sure come to Chief's village,” it aroused only 
mild interest for the reason that we had teen receiving this 
news daily for more than a week. We decided however to 
take no chances and selected a representative to go to the 
chief’s camp early the next morning in order to be present 
should Mr. Anderson arrive and to give him the latest 
gossip we had gotten from the bandit chiefs before he started 
the final negotiations. The information which we wanted to 
convey to Mr. Anderson was the fact that the chiefs had 
decided to ask Mr. Anderson himself to remain a captive with 
the bandits for a period of at least two weeks after the 
foreign prisoners had been released. The bandits demanded 
this as a guarantee of good faith on the part of the govern- 
ment officials that the terms of the compact would be carried 
out. 


Truly it is a sad commentary on conditions in China 
when agang of bandit citizens consider the signature and 
presence of a lone American citizen of more importance 
than the signatures and guarantees of the ‘officials of the 


government. As captives we decided among ourselves to — 


inform Anderson of this new condition, but we were 
unanimously of the opinion that we would not ask Anderson 
to make this sacrifice, even though we could obtain our own 
freedom inthis manner. 


The conference between the captives and Swen Mai- 
the bandit chieftain on the evening of Mantes, June 11, 
lasted for more than an hour and was typical of many 
such conferences which had been held in our camp almost 
daily for practically four weeks. In the midst of the con- 
ference young Swen complained of some trouble with his 
eyes i one of the captives gave him a few drops of 
a ol for which he expressed proper thanks. After the 
cmulardaite ended young Swen and his associates decided 
to remair in our temple camp for the night, the first time 
they had ever done.so. We welcomed them but consider- 
ed it strange t they should remain with us instead of 


returning to, their sown camp some three miles down the 


valley. After we were released we fealized that perhaps 
ng Swen was afraid to go back to the other chiefs 


use of the antagonism he had aroused among the older 


chiefs due to his activities in getting the negotiations started | 
and the prisoners released. 


oung Swen, it may “be men- 
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he py new army for the defence of the Republic of 


June 23. 1923 


in passing, was made a major-general in the new 


tioned 
“bandit army” and received certain monetary rewards be- — 


sides. | 

On Tuesday morning, all of the captives were up at 
six o'clock and there were many bets placed on the pos- 
sibility of release that day. Mr. Powell, who had been 
appointed to attend the final negotiations, accompanied by 
Mr. Solomon, who acted as messenger and | r. Hung, 
Chinese interpreter, departed down the mountain side for 
the village of Sihliho about eight o'clock and made the 


three miles over the rocky donkey-path in about thirty 


minutes. Upon arrival at the chie "s camp, it was fo 
that Anderson and the official representatives of the govern- 


-_ment had not arrived at 9 o’clock as expected, “but were 


on the way.” As a matter of fact they did not arrive until 


nearly 2 o’clock in the afternoon, the delay being due to. 


the slowness of the carts that were bringing in the 
new uniforms and the money for salaries for the new “army. 
When the long line of sedan chairs accompanied by an 
escort of about 100 Chinese cavalrymen appeared in 
distance Powell and Solomon ran out to’ meet them and 
immediately informed Anderson of the new demands and of 
the further fact that the bandits were insisting that the 
documents should be sealed with some kind of a “foreign 
seal.”” We suspected thatthe bandits were going to insist 
that the agreement should contain the seal of some foreign 
goverament. but gave no indication that we understood what 
they were driving at. We always informed the chiefs “that 
foreigners never used seals when they signed documents, 
eae signature was “always” sufficient to.guarantee good 
ait 
Mr. Anderson, accompanied by Wen Shih-tsung, com- 
missioner of foreign affairs at Nanking, General Chen 
Tiao-yuan, occupation commissioner at Hsuchowfu, General 
Wu, local military officer, the chief of staff of the Shantu 
military forces and their aids and secretaries and person 
uards were ushered at once into the headquarters of the 
dit chiefs. This was a mud-wall, straw thatched room 
about twenty feet long by ten wide and about — feet high. 
It contained one door and no windows and only one table. 
On three sides were opium divans upon one of which an 
opium outfit was kept going constantly. 
The final windup of the long and difficult negotiations 
was almost as dramatic as the original wrecking of the 
train and the capture of the foreign and Chinese prisoners. 
Anderson's first act after entering the chief's headquarters 
was to approach “Bobo Liu.” an old and treacherous bandit 
chief with many crimes to. his record and accuse him of 
trying to wreck the negotiations by bringing up at the last 
minute a lot of new conditions and mentioning especially 
the new demand that Anderson himself should remain as 


‘hestage to guarantee the good faith of the government in 


its promises to the bandits. Bobo Liu then denied that he 
had ever made such a suggestion and Young Swen also 
denied that he had ever proposed such an idea. Mr. Wen 
then told the bandits that unless they had confidence in the 
negotiations, that everything might as well be stopped at 
once and the government offiials return to their camp at 
Tsaochwang. Mr. Anderson reinforced this statement of 
Wen’s by putting on his hat and coat and walking out into 
the courtyard. 

General Chen Tiao-yuan then interceded and made a 
deep impression upon the bandit chieftains by urging the 
importance of concluding the negotiations and releasing the 
foreigners. reg Liu left the room with his secretary (who 
is a fugitive from justice for crimes committed in the 
French Cuncession in Shanghai six years ago) and while 
he was gone general Chen got young Swen and one or two 
other younger chiefs into a corner and talked confidentially 
for several minutes. While this was going on General Wu 
and other provincials also held private conversations with 


the various chiefs. 


Wen Shih-tsun, who had remained sitting at the table 
with writing materials in front of him then unfolded an 
imposing document and began reading it aloud to the bandits. 
All stopped talking and listened for the document was the 
guarantee which was to be signed by the representatives of 
thé chambers of commerce and the gentry and also by Mr. 
Anderson, that the final terms of peace between the bandits and 
the government would be faithfully carried out. After he 
had finished reading the document General. Chen then wens 
to the center of the room and delivered a short speech. Both 
Wen and Anderson then made short talks and finally 
Young Swen stepped to the center.of the room and 
made a short speech in which he announced his decision to 
sign the treaty of peace and concluded, “I am goin Ne use 

ina.” 
fore he had uttered the last word, somebody applauded, 
and this broke the ice. Then Swen signed the document and 
was followed by one of the provincial genprals. Then there 
was another speech and more applause and more signing by 
bandits and military officials. Then came the greatest applause 
of gli when it was announced that the carts had arrived with 
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the uniforms for the new bandit army and of greater 
importance the boxes containing the $50,000 in silver. Then 
Anderson stepped forward and signed the document and 
finally all the representatives of the Chinese chambers of 
commerce and the gentry stepped up and signed as 
witnesses. 

The little room where all of these negotiations took place 
was crowded to suffocation. for as the negotiations pro- 
gressed, the bandits who had been standing about the 
courtyard had drifted inard the Chinese soldiérs not to be 
left out of the show also crowded in, at least one soldier for 
every bandit. It was a hot day and in addition to the natu 
stufiness of the room was added the fumes from the opium 
pipes in the corner. | 

After the documents had all been signed and the terms 
agreed'upon to the effect that bandits to the number of 2,500 
were to be drafted into the Chinese army and that the 
chieftains were to receive a total of $87,000 in silver, Mr. Wen 
then began to press for the immediate release of the foreign 


. prisoners and the three Chinese students who had cast their 


lot with the foreigners and had actedas interpreters in addition 
to various other sundry duties such as dish-washing and cook- 
ing. Even after all documents had been signed, the bandits 
were reluctant to part with their foreign “guests” or rather 
“golden eggs” as the chiefs called us. Finally one of the 
chiefs wrote something on a little slip of paper about three 
inches square and handed it to one of the bandit officers, a 
young chap who had pray our camp and whom we called 
“Frenchie” because of his ability to speak French, Solomon. 
who had been breathlessly waiting this moment seized 
“Frenchie” by the arm and rushed him out of the room and 
down the village street in the direction of Paozuku where our 
fellow captives were awaiting the outcome ofthe parley. 
Solomon ran the entire distance of three miles most of the 
way being up a steep grade and when he arrived at our camp 
was so out of breath that he could only shout “Free! Free!”’ 


This was sufficient, however, for every one was ready to go 


-lines and arrived at the military camp. 


and that at once. The camp where we had spent so many 
weary days and weeks was vacated instantly and no sooner 
done than our bandit guards pounced upon our remaining 


‘store of provisions, camp cots, tents, bedding and other 


equipment. The foreign captives reached the chief’s village 
about 4:30 o'clock and then we lost thirty precious minutes 
while 25 bandits were dressed up in the new uniforms in order 
that we might be escorted out in proper style. 

How we endured those thirty. minutes of delay none of us 
will ever be able to explain, for everyone knew that we could 
not consider ourselves free until we were safely outside of 
the bandit lines. Old Bobo Liu and other disgruntled chiefs 
were still hanging around and plotting against our release and 
any little incident might have spoiled everything. After a 
while our new “military escort’ appeared all decked out in 
new uniforms which they had put on over their bandit rags 
and with their army caps on top of their straw hats which 
they refused to part with. Anderson and Wen then gave the 
order to start and there was no delay and no stop at all for a 
distance of at least ten miles. Those without sedan chairs 
or donkeys walked or ran the whole distance of 20 miles into ~ 


camp. 
When we were within two miles of the palseney lines and 
absolute freedom, we received the shock of our lives when 

we were overtaken by one of the bandit officers, our old guard 

“Frenchie” who stopped us and demanded that all Chinese 

captives who were with us with the exception of one man, 

Mr. Hung our interpreter, must remain inside with the 

bandits. It seems that through some misunderstanding five 

Chinese captives had come along with us instead of the three 

students already agreec upon. We stopped to argue with 

“Frenchie” and all the foreigners interceded, but he was 

adamant. Finally one of the Chinese returned students, 

walked a short distance ahead to get another foreigner to go 

back and intercede for him and instantly he was urged to 

break away and run for his life. Hedidso and ran the whole 

remaining two miles. The bandits had been holding him for 

a ransom of $100,000, so after Ching got safely through the | 
lines we jokingly told him that he probably hed received the ae 
highest prize ever offered for a two mile sprint. Another 
student, a recent graduate of the Southeastern. University at 

Nanking also got away by seizing one of the soldiers horses and - 


‘riding away unnoticed while “Frenchie” was arguing with us 


over the retention of the Chinese prisoners. Unfortunately 
two of the Chinese captives who were in the rear, were 
seized and taken back, but we did get out with the three 
students previously promised to us since the bandits had 
voluntarily agreed to release Mr. Hung. 

We wasted no more time and soon passed the military 
hen the movie men 
and corréspondents pounced on our party and again we 


were prisoners but we submitted without complaint this time P 
for all were anxious to have their six-weeks old whiskers 
recorded in the movies. And the movie men had to work ‘i 
fast for the setting sun was only two feet above the mountain —,. 


tops and daylight was precious; But the movie men who ya eo 
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represented the International and Pathe made up in activity 
for the weary days they had spent at Tsaochwang waiting 
for ourrelease. After everybody had becn filmed we went 


into the general’s yamen and opened three precious pint — 


bottles of champaign which had heen treasured for this 
occasion and among those who drank toasts to Anderson, 
Wen, General Chen and-everybody else including “Freedom” 
was a dignified Amerian army officér who bgd never tasted 
anything stronger than water in his life. We hope that our 
“dry” all-seeing Uncle Samuel will forgive him for this 
breach of the regulations after nearly six weeks with the 
Shantung bandits. 


The remaining six miles across the valley to Tsaochwang 
was covered in short order and we arrived in camp at about 
8 o’cock. We were then greeted by Consuls Davis, Tours, 
Crepin and Ferrajolo and various Chinese officials and our 
other friends, including of course Fritz Modde, the 18 year 
old electric engineer at the coal mine who was so excited that 
he greeted us in German, Chinese and English and mixtures 
of all three languages at the same time. 
the welcome bath tubs, tife first we had seen in nearly six 
weeks and after that fresh, clean clothes and an honest to 
goodness dinner, also the first in nearly six weeks. Our 


trains pulled out at 4 o’c.ock in the morning, but few of us 


knew it because we were enjoyirg an honest-to-geodness 
sleep between clean sheets, also 
weeks. 


Opium 
BY H. F. MACNAIR | 
HE opening of the convocation of the Opium _Com- 
mission under the auspices of the League of Nations 
on May 24 in Geneva brings again the old, old ques- 
tion of opium into the limelight of public interest. The 


United States although not a member of the League sent a 
delegation to participate in the sessions of the Opium Com- 


_ mission. America’s delegates were the Hon. Stephen Porter 


and the Rt. Rev. Charles H. Brent. The former has been a 
member of Congress since 1911, and is Chairman of the Com- 
mittee of Foreign Affairs. Bishop Brent, now of the Diocese 
of Western New York but formerly of the Philippine Islands, 
is known internationally, in part for his work in reference to 
Opiuni, As far back as 1903-4 he was a member of the 
Philippine Opium Commission.. In 1908 he became chief 
commissioner for the United States, and President of the 
International Opium Commission which sat in Shanghai. In 
1911 he was Chairman of the United States delegation to the 
International Opium Conference at The Hague over which 
body he presided. 


On May 29th last Bishop Brent reported to the Opium 
Commission if Geneva regarding the attempts of the 


_ Americans to suppress the opium abuses in the Philippines. | 


He urged the need for international cooperation for the 
putting down of opium smuggling which is still going on 
merrily in the islands. 

The British delegate to the League conference on opium 
was Sir Malcolm Delevingne; K. C. B., an Assistant Under 
Secretary of State in the Home Office since 1913, and British 
represéntative on the Advisory Committee of the League of 
agg with regard to the traffic in Opium and Dangerous 

rugs. 

arly in the session the American delegates prapueed 
“that the employment of opiate products for other than 
medical and scientific purposes should be illegal and that the 
production of raw opium should be controlled’so that there 
would be no surplus available for non-medical or ndén-scienti- 
fic purposes.” ( Reuter’s Service, China Press, June 4.) The 
delegates of Portugal, France, China, Japan, and Holland 
“approved in principle with certain reservations” the 
American proposals., The German delegate announced that 
these proposals are being applied by the law of his country. 
If this is so itis largely to the credit of the International 
Opium Association of Peking which at the end of the war in 


“1918 telegraphed Mr. Lloyd George “urging him to impress * 


upon the League of Natious the importance of restriction of 
the cultivation of opium throughout the world to actual 
medical requirements... As a result, enemy countries which, 
had. previously refused to ratify. the convention were 
compelled to do so.” ! 
On June 1, Sir Malcolm Delevingne moved a resolution in 
which the governments of States wifith produce opium should 
be invited to begia negotiations looking toward the fixingwf a 
limit of “production of narcotics and for the quantities of 


raw material imported for the purpose of manufacturing ~ 


1. The War Against Opium. The laternational. Anti-Opium 
Assocjation Pekiug.p, II, Tientsin, 1922, 
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Then we dived into | 


the first in nearly six” 
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uction to be made in 

ossessions in the Far 
East.”” ( Rewters op. cit. ) The next day, June 2, the following 
message came over the wires: “The League of Nations 
Opiim Commission to-day unanimously adopted the amended 


narcotics, and to determine the red 


‘ motion by Sir Maicolm Delevingne <n the subject of the 


‘ opium’’ it is necessary to refer to the Internationa 


United States propogals. 


“The resolution provides that the employment of opium 


in accordance with the usage in India shall be declared 
legitimate under the terms of 
‘employment of prepared opium shall be held to be legitimate 
as far as its use accords with Section Two of the Opium 


the Convention; that the 


Convention ; and that the production and export of raw opium 
shall be legitimate under the terms of the Convention.” 

In reference to the terms ‘raw opium’ and “prepared 
Opium 
Convention which was signed at The Hague on January 253, 
1912. Chapter I-Raw Opium begins with the definition :-“By 
raw opium shali be. understood: The spontaneously 
coagulated sap obtained from capsules of the soporific poppy 
(Papaver somniferum), and which shall not have been 
subject to any but the processes necessary to the packing 
and the transportation thereof.’’ Chapter Il-Prepared 
Opium begins :-“ Definition, By prepared opium shall be 
understood: The product of raw opium obtained by a series 
of special processes, particularly by dissolution, boiling, 
heating and fermentation, and which is meant to be made into 
the form of an extract suitable for consumption. Prepared 
opium comprises dross and all other residues of smoked 
opium.” Chapter IIL defines Medicinal opium in which is 
included Morphine, Cocaine, and Heroin. 2 

It is to be hoped that the proposal of the Commission that 
agreements be secured by the Council of the League for the 


exact limitation of the manufacture of drugs. and of reduc- 


tion in the amounts of raw opium im 
which its usage is still recognized can be shortly carried 
out. The International Anti-Opium Association has gone to 
the root of the matter in working on a platform in line with 
the thought just presented: no amount of lecturing, writing, 
convening in solemn assemblies, or attempts at policing to 
prevent smuggling can permanently suppress the opium 
traffic as long as more opium is grown and manufactured than 
is ——s needed for medicinal and scientific purposes.. The 
way to kill a tree is to cut its roots—not its branches. — 

Only an honest and thorough administration of interna- 
tional agreements can really abolish this evil. No Ts guogue 


rted into possessions in 


argument can aid in this movement; it is regrettable to read, 


in arecent report dated New York, May 3:- “ Chinese police 
authorities are more successful in checking the activities of 
opium bootleggers than the police of this country in combat- 
ting whiskey bootleggers, declared Mr. C. P. Wang, chief 


_ police inspector of aaking. who is visiting New York asa 


delegate to the International Police Conference. 

“Inspector Wang denied the recent statement of Mrs. 
Hamilton Wright, assessor of the Opium advisory Com- 
mission of the League of Nations, that opium growing, as 
well as the smuggling of — was on the increase in 
China. “ (CAina Press, June 5.) In spite of the fact that two 
negatives make an affirmative, two wrongs do not make a 
right. Apparently Inspector Wang is of the persuasion of the 
cynical Frenchman who brightly remarked that in the 
misfortunes of even our best friends there is something not 
wholly displeasing to us. No one, of course, can deny the 
prevalence of the bootlegging evil in the United States. but to 
draw attention from a worse evil by speaking of a lesser is 
not praiseworthy however complacent the speaker 
may feel. 7 

As for the latter part of the statement—if this is 
correctly reported—the speaker would have been the wiser by a 
study of certain reports of the opium situation in this country, 
and by even the cursory reading of reports from writers ard 
travellers in various parts of China. General Pereira who 
recently lectured before the Royal Asiatic Society in Shanghai 
has referred to the opium poppy fields which he came across 
in his travels in western China. The correspondents of the 
local newspapers in various parts of the country not rarely 
write on the same subject. Less than. a for 
example, from Hofei in Anhwei Province came this reporft- 
“ Your correspondent has recently made a trip into the 
country east of Luchowfu and is greatly surprised at the 
wholesale raising of opium poppies. 

‘* About three years ago the raising of the poppy was 
secretly begun, farmers daring to plant small patches in 
unfrequented places, Last year the raising was much more 
open. ‘Traveling in any direction from this city one found 
small fields of poppies. But this year poppy fields flaunt 
themselves along every highway. It is 


2. OFf.J, V. A. MacMurray, Treaties and Agreements with : 


aud coucerning China, vol. 2, No. 1912/2. 


| conservative to : 

estimate that within the twenty li surrounding Luchowfu the. 

poppy raising has doubled. | 
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“In some vicinities one fourth the land is given over to 
opium. It is no longer hidden in the midst of wheat fields, 
but grown in large and small patches by itself all along the 
main country roads beginning one li (a third mile) from the 
city. The Chinese say the poppies are still thicker as one 
gets further from the city, Standing near the Brave, of Li 

ung-chang .. . one y count seven poppy fi 
within a stone’s throw. | 

“It is oly natural that the farmers prefer raising ne 
to wheat as the amount of money realised off a given plot is 
four to five times greater for opium. No attempt is made to 
stop the growing of the opium as a large part of the land in 
this ‘hsien’ used for that purpose belongs to official families. 

Yesterday another telegram was received from the 
Tuchun asking for forty thousand dollars opium tax. This 
means that at least sixty thousand dollars must be raised 
to grease all the palms along the way. This ‘hsien’ is openly 
spoken of as the worst in the province for the raising of 
opium due to the fact that no magistrate dares oppose the 
many influential families living here. 

‘The smoking of opium is a common sight. One sees it 
along the streets, in the homes of prominent families, and on 
the launches. Almost every small shop along the street sells 

tum pipes and paraphernalia. Cases of opium suicides are 
almost a daily occurrence at the local hospital.” 

Did space but permit considerable other material gathered 
during the past few years from all parts of China by the 
Anti-Opium Association of Peking, and by others could be 
presented to show that after more than ten years of pretty 
successful efforts at suppression of the trade opium growing 
is on the increase. 

The following account of poppy growing in Kwangtung 
Province is not merely interesting in itself but illustrates a 
few of the intricacies of the situation in this country:- “In 
1919 when the Northern and Southern forces were engaged in 
civil war in this province proposals for peace were made but 
were rejected by both sides because there were 200,000 ~« 
under cultivation and each side coveted the gains to be made 
out of the harvest. 

“The manner in which officials have turned opium busi- 
ness to their profit is well illustrated by what has mppen’ 
at Chao An Hsien in the Kwangtung province. In 1917 th 
official faye permits to sow poppy on payment of $20 per **. 
In the ith month many farmers availed themselves of this 
opportunity and planted poppy, often making a profit of $30 
to $40 on every =«. The next step was taken in October 1918 
when all the officials published an edict compelling the plant- 
ing of the poppy. The land including rice-fields was asses- 
sed for possible production of opium and a tax was imposed 
proportionate to the value Of the opium demanded. This 
raised an indignant protest, but in order to obey the edict 
the plantations of sweet potato and sugar-cane were destroy- 
ed. The officials through their underlings sometimes took 
part in the work of destruction. About six weeks later there 
suddenly appeared an edict absolutedly prohibiting cultivation 
of the poppy. It ordered heavy fines and the confiscation of 
land if any signs of the poppy were to be seen. Squads of 
soldiers were sent out and the fines paid. Again in November 
of 1919 the sub-Prefect of Chao An caused the Special Bureau 
of Agriculture to put forth an order constraining the farmers 
to plant poppy under the threat of heavy fines on those who 
should refuse. The farmers were cautious. Some planted 
_while others abstained, and this time the profits were made 
by sowing the poppy with beans in alternate rows. In 1920 
cultivation of the poppy was again forbidden. The people 
were entirely at the mercy of their military tyrants, who have 
—_ throughout entirely for their own exclusive personal 
profit.” 

_ As for the ‘‘ways which are dark and the tricks that are 
vain” the opium smugglers have nothing to learn from the 
American bootleggers—they have been on the job many years 
longer and work with dash and finesse worthy of a better 
cause. Says Sir Francis Aglen, Inspector General of the 

inese Maritime Customs:—“Opium and other harmful 
drugs are found hidden in coal cubicles, in coal cars, in the 
steel piping of railway cars ... An innocent-looking Japanese 

is discovered to have the warp made of paper cylinders 
filled with opium—a sedate Chinese gentleman carries a bird 
cage with a live bird gaily singing over a false bottom filled 
with the drug. . Five tons of poppy seed are found at 
Wuchang having been shipped by rail from Mukden in 
military stores over which the Customs has but little control 
and consigned to a mi y General—an old Chinése woman 
boards a steamér at Canton with a basket containing a cat 
with five newly born kittens; the mother is very solicitous 
of their welfare even though they are dead and stuffed with 
Opium .... 
Ee And so the story might be continued 4d infxitm. Only 
* -those who have participated in the fight against such a traffic 
or who have studied the passing phases of the question 


ds almost — 


3. Same as Note-1: p. 31, 
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during the past three, quarters of a century and more in 
Chita can have any clear idea of the forces inivolved or the 
issues at stake, Enough has been said however, to show 
that the hydra-headed opium question is by no means settled 
at least in the Far East. And every new gleam of light 
thrown on the subject serves to show more clearly that it 
never can be settled without the honest and cordial co- 
operation of the Powers, and the prohibition of growing and 
manufacturing of more opium than is petted for the 
legitimate demands of science. 


Agriculture in the Economic 


Life of the New China 


BY JULEAN ARNOLD* | 
(American Commercial Attache) 


T will be helpful to those interested in modern agriculture 
in China to know something of the development of the 
Department of Agriculture of the United States. 

American people of today are often inclined to look upon 
institutions which they have with them now as having been 
with them always. Probably there is no department of the 
United States Government which has had a more significant 
growth than the Department of Agriculture. A very in- 
teresting article on the rise of the Department of Agriculture 
appeared ina recent issue of the “Commercial and Financial 
Chronicle” of New York. This article makes the statement 
that it is a peculiar circumstance that the first practical steps 
toward federal encouragement of agriculture grew out of 
the early practice of the United States consular 

sending to Washington specimens of foreign seeds, plants, 
and domestic animals. At this time the Patent Office was 


in the State Department and the Commissioner of Patents — 


voluntarily assumed the roponeeny of receiving these 
articles and distributing them to the farmers. Apparently 
the first appropriation by Congress for native agriculture 
came in 1839 sixty years after the founding of the Republic 
when $1000 were allowed for the collection of agricultural 
statistics and for agricultural purposes. This was in a sense 
the beginning of the Department of Agriculture. “Collectin 
Agricultural Statistics” received repeated appropriations o 
various insignificant amounts annually until May 15, 1862, 
when there was created the Depaftment of Agriculture 
without, however, cabinet status. In the meanwhile there 
were organized a number of local and state agricultural 
societies, which, by 1861 numbered about one thousand, © It 
was in 1852 that the first national meeting of delegates from 
various agricultural societies was held in‘ Washington and a 
national organization formed. It was not until February 9, 
1899, that the Department of Agriculture had a representative 
in the Cabinet. However, the history of the development of 
the Department of Agriculture reads like a romance. Start- 
ing out with an appropriation of $ 1000 in 1839 and only one 
employee in 1841, it was developed into an organization which 
now carries an annual budget in excess of $ 150,600,000, 
employing over 20,000 persons. The Department of Agricul- 
ture now embraces the Weather Bureau, the Bureau of Animal 
Industry. the Bureau of Plant Industry. Forest Service, the 
Bureau of Chemistry, the Bureau of Soils, the Bureau of 
Entomology, Biological Survey. States Relations Service. 
Office of Experiment Stations. Bureau of Home Economics. 
Bureau of Public Roads, Bureau of Agricultural Economics, 
and the Federal Horticultural Board. In addition, the De- 
partment is charged with the enforcement of a large number 
of Acts of Congress, such as the Futures Trading Act, 
Packers and Stockyards Acts, Insecticide Act, and some 
others. It has also charge of the administration of a number 
of funds relating to education and forest work. 

Secretary 2f Agficulture. Mr. Henry C. Wallace, des- 
ig extension work of the Department of Agriculture 
as follows: 


“Fifteen years ago country agricultural agents, home 
demonstration agents, boys’ and girls’ club agents. were 
ractically unheard of. Today these workers comprise a 
arge organization. -A very large percentage of all the 
farmers in the country are now in personal contact with 
this extension force. About 4,000 persons are employed 


. in co-operation with the. State agricultural colleges. 


Agiicultral agents are employed in about 2,100 counties, 
home demonstration agents in 800 counties, and club. 
agents in 200 counties. In addition, there are 750 district 
agents and speciaists in the preparation of subject matter 
to cooperate With the county extension workers. It is 
estimated that through the extension personnel the 
department’ comes in contact.-with about 2,500,000 
+ farmhouses. The 491,000 boys and girls enrolled in club 
*( Address delivered before the North China Agricultural 
Conference May 18, 1923.) | Ze 
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work report products valued at more than $7,000,000. 
There are 272 colored field agents to aid the negro 
farmers. The Federal Government spent $7,000,000 in 
extension work, to which was added $9,700,000 of State 


money. 

“Information is being sent to the people through bul- 
letins pamphlets, periodicals, motion pictures, exhibits 
at State and district fairs and :mimeographed material 
distributed to the press. There has been a big demand 
for publications of the department during the past — 
no less than 650,000 requests for publications having been 
received in addition to 35,500 from members of Congress. 
Fifty-eight new farmers’ bulletins were printed, aggregat- 
ing 1,738,379 copies; while 525,000 copies of new depart- 
ment circulars were printed. During the fiscal year the 


publications of the depattmént reached a grand total of 
36,026,334 copies. 


“The department has found that educational motion 
pictures are growing in favor. Twenty-one films were 
revised, thirty-three new films were completed and work 
was begun on twenty-eight new subjects during the year. 
The department now has a total of 547 reels available for 
distribution. They are circulated by the extension 
workers and the schools and are shown to audiences of 
between four and five million persons. The pictures teach 
lessons in farm improvement that might never have been 
learned by any other method. The department exhibits 
were displayed at more than sixty fairs, expositions and 
special shows. at which the total attendance was more 
than 4,000,000.”’ 

The ordinary revenues of the Chinese government 
aggregate about $ 400,000,000 (silver), hence the annual 
budget of the United States Department of Agriculture is 
equivalent to nearly three-quarters of the entire ordinary 
revenues of the Chinese government. It would seem that 
with this generous support and with the very diversified 
organization and extensive personnel the United States 
Department of Agriculture has about reached its limits of 
further from the fact than is this, for the 

epartment of Agriculture as it functions today may be 
considered young in light of the developments which the 
future will bring in the service it will have to render the 
American public. 

It must be borne in mind that in addition to the United 
States Department of Agriculture many of the forty-eight 
states of the Union, have their own state agricultural 
departments, some of which are very liberally supported in 
their extensive labors in furtherance of the agricultural 
interests of their respective commonwealths. Furthermore, 
forty-eight agricultural colleges and the departments of 
of various universities, representing expenditures 
of tens of millions of dollars and a student enrollment of 
tens of thousands of students, assist in spreading the gospel 
of apatites science to the handling of the resources of the soil. 

have prefaced my remarks by a description of the 

development of the United States Department of Agriculture 
because physically the United States and China are very 
similar. The two countries are nearly the same in area, 
representing in each a huge continental expanse, with the 
great Yangtze Valley possessing many of the physical 
characteristics of our Mississippi Valley. Both China and 
the United States possess agricultural resources sufficient to 
meet the needs of their own peoples and with surpluses for 
exports to countries not so fortunately favored. The United 
States exported agricultural products during the year 1921 
valued at over $2,000,000,000 gold, or about $1,000,000,000 
gold in excess of its agricultural imports. China’s entire 
import and export trade in all commodities for that vear was 
scarcely more than $1,000,000,000 gold. : 

Agriculturally, China probably has far more to learn 
from the United States than from any other section of the 
world, as the problems which she has to meet are not 
dissimilar from those with which the people of the United 
States have been grappling for some decades past. Many of 
these problems in China are more acute and are greatly 
accentuated by the heavily congested population confined to 
certain areas of the country. third of America’s popula- 
tion lives on farms. Probably 80 percent of China’s 
population depends directly upon agriculture and may be 
rated among the farming population. It is estimated that 
each American farmer and farm laboror is feeding nine 
persons other than himself in the United States and one 
person abroad. I should like to know how many persons 
each Chinese farmer and farm laborer is feeding, and in 
terms of American standards of living, what would be the 
relative productivity of the Chinese farmer of today. 
Secretary Wallace tells us that the American farmer 
roduces 44.41 times as much food stuff per man as the 
talian farmer, 2.5 times as much as the French farmer, 
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twice as much as the Belgian, and 1.5 times as much as the~ 


n. Hetells us at present that the average production 
of cereal per person engaged in agriculture in the United 


States is 12 tons and for the rest of the world about 1.4 tons. 
‘ccord 


ing to the latest census the average investment in 


. 


_ very clearly China’s present backwardness. 


age of the farm population of the United States. 
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land, building. equipment, and other items was more than_ 

12,000 per farm, and an aggregate capital investment 

of $78,000,000,000,' which represents the nation’s biggest 
mess. . 

Weare unfortunate in that we are not able as yet to 
secure similar figures in regard to Chinese farming con- 
ditions as they would certainly ‘show us some very 
interesting contrasts. 

It seems very strange indeed that in spite of the fact that 
icorer has been elevated to a very high position in 
life of Chinese people through the practice of the emperors 
through successive dynasties of exhibiting and proclaiming 
the highest respect for agriculture and the agriculturist, and 
as is commonly known, the agriculturist in Chinese society 
has occupied socially a position next after the scholar. and 
higher than the artisan or merchant,—in spite of this impor- 
tance attached to agriculture, the Chinese educational system 
through all these centuries and decades had not developed. a 
more scientific conception of agriculture. What is still more 
deplorable is the fact that the Chinese of today apparently 
fails to appreciate the significance of the study of scientific 
agriculture to the present educational system of the country. 
Iam disappointed in that our missionary organizations in 
China have not elevated the subject of agriculture to a more 
prominent position in the curricula of their various schools — 
and colleges. I have read rather carefully the study made 
by the Educational Commission representing the mission 
boards and societies conducting work in China on the subject 
“ Christian Education in China ”’ as published in 1922. There 
is to be found in this report a chapter on agricultural educa- 
tion but the splendid recommendations set forth in_ this 
chapter seem to play a very small part in the summary or 
regional recommendations at the end of the report. In my 
bs agricultural education is so important to the future 
of the Chinese people that our missionary societies could well 
afford to devote at least 50 percent of their efforts and finan- 
cial resources in an educational way to the encouragement 
of modern agricultural education in China leaving the 
bulk of the academic educational work to the Chinese, who 
are by tradition and heritage academic. It is true that a very 
commendable work in agricultural education is at present 
being done at such missionary institutions as the Nanking 
University, Canton Christian College, and the Yen Chi 
University, but the aggregate of personnel and funds devot 
to agricultural education is lamentably small considering the 
crying need of improvements in Chinese agriculture and 
betterments of conditions among the agricultural classes. 

In place of making the arts department of missionary 
educational institutions the cénter about which all else revol- 
ves, the agricultural and other applied sciences departments 
should be, during the present decade at least, assigned the 
places of importance, and the necessary cultural work incor- 
porated into their curricula rather than to maintain colleges of 
arts and sciences as such. The Chinese student of today 
needs to be trained in scientific research. This also applies 
to the Chinese students abroad. A Chinese student in 
a Western University who takes his Master degree in some 
such subject as Old English during these years when the cry 
goes up from every corner of China, pleading for men 
prepared to be of real practical service to their country, to 
assist in raising the Chinese people from their present 
deplorable economic and political conditions, is false to the 
best interests of his people. Education in China today should 
aim to train men and women to meet the demands of 
their environment and not, as is more often the case, unfit 
them for their environment. 

As for the Chinese government it is hardly to be expected 
that during the past few years of turbulence and disorganiza- 
tion, the Department of Agriculture and Commerce would be 
in a position to render any. very effectual services in 
furtherance of agriculture. he financial situation of the 
Central government has made it impossible to set aside any 
considerable sums for agricultural work. It is, however, 
interesting to note by way of comparison with what the 
United States Department of Agriculture is doing for the 
development of agriculture in America that the Chinese 
government is spending probably less than $150,000 (silver) 
a year in agricultural development work. As stated above, 
the budget of the United States Department of A Iture 
amounts to upwards of $150,000,000 gold a year. hen we 
take into consideration the fact that China’s history dates 
back 5000 years and through the entire course of its history, 
agriculture has occupied a prominent place in the life of the 
nation, the contrast between what the United States govern- 
ment with one quarter of the population is doing for its 
agricultural interests, although the United States has but 150 | 
years of history this contrast is very significant, indicating | 
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United States live with the conditions of the masses in China 
it is patent that the Chinese people are lamentably poorly 
rewarded for their labors. Probably in no other country on 
the face of the earth today are there the appalling economic 
wastes as we find in China. Famines and brigandage in 
China are in my opinion due to economic ills rather than 
political disturbances. The deplorable political situation in 
China today is the resultant to a very considerable degree of 
bad economic conditions. Hundreds of people have joined 
oe armies or turned brigands not so much from 
choice as from necessity. | 
The Chinese people are naturally industrious. They have 
developed a remarkable society based on the family as their 
unit. There is no dominating landlord class in China, The 
land is held in small parcels and probably 75 per cent of the 
agricultural population live on the lands of their respective 
families, thus it may be said that they are rooted to the soil. 
This has resulted in an encouragement of thrift and an 
ambition toequip their children to become influential 
members of society. It mo be said that they are imbued 
with high educational ideals and by nature inclined to 
peaceful pursuits. Mentally and physically they possess the 
potentialities of any other peoples, and they are essentially 


democratic. 


It is apparent, then, that it is nothing in the inherent 
qualitics of the inese individual making for the unfavor- 
able economic situation obtaining among the agricultural 
masses. That China suffers periodically from famine and 
floods, that the great masses are only one. jump from starva- 
tion reflects upon the thinking people and the educational 
and governmental agencies in China at the present state of 
modern civilization. 

It seems that there has been a tendency on the part of 
many interests in China, to overlook the very important 
bearing of the economic situation upon all other phases of 
the life and institutions of the Chinese people. It would 
seem that the time has arrived when Chinese and foreigners 
whose business or professional interests are dependent for 
reater success upon improvements in the political 
conditions in the country could well take cognizance of 
China’s great économic needs and possibly develop some 
cooperative measures which may help to improve this 
economic situation, especially as it pertains to the great 
agricultural classes, upon whom the prosperity of the country 
depends in such a large measure. ; 

Probably the first great need to the agriculture of China 
is economic transportation, i.e. railways and good roads. 
About 6/7 of China’s population i& congested in 1/3 of the 
area of the country and hundreds of thousands of square 
miles of arable lands remain unsettled and undeveloped 
because of lack of railways. 

Hundreds of millions of dollars have been added to 
the annual wealth production of China through the construc- 
tion of railways in Manchuria. The resources of Manchuria 
have only been scratched. A few thousands of miles more of 
railways in that great agricultural empire will open tens of 
thousands of square miles of rich lands to settlement and 
development. The rise of the soya bean from a position 
of obscurity in China’s trade twenty years ago. to one of 
second in importance in her exports, is due in the main to 
developments in Manchuria in economic transportation. 
Similarly hundreds of thousands of square miles of arable 
lands in Mongolia await railways to millions of settlers. 

Wheat in the Wei Basin during ordinary ‘years sells for 
40 cents silver a bushel. The flour mills at Hankow, less than 
800 miles away, two years ago, when there was a shortage of 
wheat crop in the Bit Valley, purchased wheat from 
Seattle at upwards of $1.00 gold a bushel; transported it 
6,000 miles across the ocean; then, 600 miles up the Yangtze 


_and delivered it at Hankow, cheaper than wheat could be 


delivered from the Wei Basin where it sold for less than 50 
cents silver a bushel. 
( To be continued in an early issue) 


National American Holida y 

For the celebration of the Fourth of July by the 
American comniunity in S hai, a permanent committee 
has the plans in charge, headed by Edwin'S. Cunningham, U. 
_$. Consul-General. e committee consists of a representa- 
tive from ¢ach of the leading American organizations of 
hanghai. The program for the day- consists of the 
hoisting of the American flag at the U.S. Consulate-General, 
followed by a receptioneatendered by the Consul-General to 
all Americans, from 11 a. m. to 12: 30 p.m. This reception is 
expected to be the largest this year as men and women are 


>. both included in the invitation. 


The American Club will be at home to its members and 
their men friends from 12:30 to 2:30 o'clock. A baseball 
will be played during the afterndon between the 

wren team and the Shanghai team to begin at 3: 30 o'clock, 
followed by a garden party for the American community on 
the Recreation grounds. | 
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Discipline: the Supreme 
Necessity for Chinese 
Institutions 


BY v. P. TING | 
NE of the momentous questions that is confronting the 
‘minds of the educators of the Republic of China 
_ nowadays is discipline. It is because of the lack of 
the spirit of discipline on the part of the students that modern 
teachers say that they have been prevented from driving 
their educational enterprise to its fullest point of perfection. 


‘it is because of the neglect of the spirit of discipline that, 


there have been constant riots and upheavals in various ‘ 
schools fermented in consequence of very trifling things. 
It is because of the contempt shown on the part of not a few 
stujents against the spirit of discipline, that, instead of 
obedient and humble students, many of our modern schools 
have turned out no less riotous and anarchical fools than 
well-educated men, and that some of them have got used to 
ousting any school authority, whether he bea a president or 
professor, from his position by means of mob rule, just 
to vent their grudge or jealousy against him, thereby marring 
the general welfare of the center of learning, wherein they 
are receiving protection and intellectual nourishment. Nay, 
it is because of the utter disregard of the spirit of 
discipline indicated in the student world that our schools 
are going to the dogs nowadays. 


What means discipline after all? By discipline is meant 
the training according to rule or drill? Consequently, there 
is discipline in the government, in the army, in the navy, 
or in any kind of organization, whether of ecclesiastical. 
educational, social or governmental nature. The absence of 
this essential spirit means, without a modicum of doubt, 
the failure of that particular~ organization to live up to its 
ideals and to become ah efficient institution for the general 
welfare of the community in the training or drilling of its 
members toward the same aim and purpose. . 


China, in her ancient scholastic days of Confucius and 
Mencius, was especially noted for the disciplinary spirit of 
the disciples of these two great teachers and sages. In those 
days of yore, the Chinese typical scholar took it as one of 
his essential responsibilities and proper qualifications to be 
filial to his parents and obedient to his teacher. He was 
not allowed to slight his parents’ command, nor to look down 
upon his teacher or elder. That was the reason why there 
were the statements to the effect that “the strong-bodied, 
during their days of leisure, shall cultivate their filial piety, 
fraternal respectfulness, sincerity, and truthfulness, servin 
thereby at home, their fathers and elder brothers, and, abroad, 
their elders and superiors’ and that the true gentleman 
should be the man, who, “at home, is filial, and abroad, 
respectful to his elders. ” 


Now, where is this pearl of Chinese scholastic virtue to 
be found? Where is it to be heard of today? Can we find any 
trace of this precious pearl in any of our so-called new and 
progressive schools nowdays? Unfortunately, it has lost its 
influence and voice by virtue of the fact that in the present 
schools, with the introduction of the so-called Student Self- 
Government system, the channel through which they can 
impeach or oust their school authorities or elders at the mercy 
of their sudden whims and momentary excitement, thé voice 
of the schools is actually the voice of the students themselves. 
Nay, the students have actually made themselves the dictators 
of the schoo! authorities out and out. 


Ever since the Student Movement, there has been 
developing a spirit of over-progressiveness and self- 
importance on every hand amongst the students. In almost 
any and every school nowadays you may hear this voice of 
“liberty, equality and fraternity” and of “democracy” 
ringing boisterously and mobbishly in your ears“ and seé . 
actions resulting from the cornet misinterpretation of the 
word “liberty” on the part of the ovet-progressivé and 
haughty students. Whenever a president has expelled a few 
unruly students with a view to promoting the’ spirit of 
discipline, the whole student force of the school rises up to 
declare, as it were, its great war against him. Whenever any 
professor is too strict in the awarding of credits for ordinary 
tests and examinations, they néver spare their efforts to oust 
him, so to speak, as “ an autocratic pedagogue” or “an anti- 
democrat.” In other words, the students have become too 
overbearing and uncérenionious, 


Such a state of affairs has been brought about by themad .~- 
rush for everything over-modern and over-progressive ea the 4. 
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one hand, and by the utter disregard and contempt shown on 
the part of the hot-headed students against the traditional spirit 
of their former brothers, namely, that spirit of cultivating 
their “filial .piety, fraternal respectfulness, sincerity, and 
truthfulness, serving thereby, at home, their fathers and 
elder brothers, and, abroad, their elders and superiors” on 
the other. 


There is no denying the fact that this spirit of the 
ancients ought to be given an opportunity for its immediate 
revival and that young students ought no longer be allowed 
to exercise free play of their mobbish spirit from now 
onward. 


Let one and all of the modern educators of the Republic 
of China remember that discipline is the supreme necessity 
for Chinese educational institutions, especially nowadays. 
and that a mere amount of general education ius the spirit 
©f discipline is nothing more nor less than a white-washed 
‘sepulcher! Let one and all of us labor with might and 
main towards affecting an immediate revival of the spirit of 
discipline, thereby facilitating our project of making real 
men for the nation, and regaining the-former glory and 
prestige of our forefathers and sages! 


China’s Humiliation Day 


BY SIDNEY L. GULICK 


N all the important centers in China, on May 7 or 9, 
| students and merchants observed Humiliation Day, a 
special being granted for the purpose. In 
Peking and in the North, May 7 was the day observed, this 
being the day on which in 1915 the Japanese government 
presented to China the now famous ultimatum. That 
ultimatum brought to an end the prolonged conferences that 
followed the presentation of the “ Twenty-one Demands. ”’ 
May 9 was the day on which Presedent Yuan  Shi-kai 
accepted the terms of the ultimatum. This would according- 
ly seem to be the logical Day of Humiliation. 

The writer was privileged to be an observer of one of 
the many meetings held by students in Shanghai. Some 1,600 
were packed into a room that might comfortably accom- 
modate 1,200. The meeting lasted about four hours; two 
speakers occupied an hour, while three dramatical perform- 
ances occupied the remaining three hours. The first speaker, 
Dr. George C. Hsu, an intimate friend of Dr. Sun Yat-sen. 
gave a history of the Twenty-one Demands and an. argument 
to show that they were illegal. The second speaker. wife of 
a former Cabinet Minister, decribed the fate of Korea under 
Japanese rule. 

Most of the plays were quite short, mere preludes to the 
real performance that lasted over two hours, All the plays 
were put through with tremendous seriousness, though 
bubbling over with humor at many a point. Several given 
were of the following nature: 7 


The Delapidated Umbrella 


.. Enter a Chinese dude dressed in the latest” western 


fashion, his trousers well creased and wearing a light rubber - 


rain-coat. After some rather humorous and caustic remarks 
with which he was himself manifestly well pleased, a middle- 
aged Chinese gentleman enters carrying a delapidated 
umbrella, badly torn and some of the ribs hanging loose. 
The youth begins to ridicule the umbrella and the bearer: 
after satisfying himself with his sarcasm and scorn, he asks 
the gentleman why he does not go tothe Japanese store and 
get an umbrella that is an umbrella. To this the gentleman re- 
plies that he will never buy anything Japanese. This leads 
to a discussion in which the gentleman tells the story of his 
beloved country, symbolized by the delapidated umbrella, the 
ribs being the people who do not work properly together. 
The only way to save the country from utter destruction is to 
buy only Chinese made goods and for all to help. 


As the dialogue goes on the sarcastic and frivolous youth 
begins to see the plight of his country and to realize how 
blind he has been and to feel that he has himself been doing 
wrong. Presently he begins silently to weep and then to cry, 

knees bowing to Heaven for 
forgiveness and vowing while sobbing hysterically that never 
agaimwill he buy anything Japanese. 


The Murdered Peddler 


In this play all the actors are girls. It begins with a 
mother in her home sewing diligently for her living and that 
of her son, bewailing her hard life and the degredation and 
increasing poverty of her country because of the arrogant and 
plundering Japanese. In rushes her fifteen year old son, dress- 
éd as a Boy Scout who.tells in excitement of the way in which 
some Japanese had broken up their Humiliation Day Parade. 

-and had scolded and ridiculed and beaten them. This leads 
the mother to tell the boy about the bad Japanese who were 
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seeking to subdue and annex China, and that he should 
always be against them and find some way to drive them out. 
Thenext scene opens with a simple peddler sell; apanese 
toys. Presently a Japanese appears who knows the peddler 
and his simple trustful spirit. After some banter he borrows 


’ from the peddler five dollars promising to return it after ten 


days with the ten dollars borrowed a few days before. 
¢ his was an allusion to the lease of the Liaotu 

eninsula). After some intervening scenes the peddler an 
the Japanese meet again when he asks for the return of her 
money; he denies that he never borrowed any ; this leads to 
a scuffie in which the Japanese beats and kicks the peddler, 
knocks him down and carries off his basket of wares. 


While the peddler is struggling to rise, a leg and an arm 
being broken in the scuffle, the Boy Scout enters. He asks 
the trouble, gets the story and is filled with anger. The 
The Japanese then re-appears with the basket. 
A violent discussion develops, the Boy Scout charging him 
with stealing the peddler’s money and then with killing him, 
which of course he denies vigorously. Another scuffle takes 
place in which the Japanese is thrown to the ground and 
aay we ng defeated by the boy, who then carries off the 

a 


sket. 
The titles of several of the other plays were: ‘“ The 


Profligate Brothers,”’ and “The Salute to the Flag.” 
Business Men’s Monster Mass Meeting 


Perhaps even more significant than the students meeting 
described above was a monster meeting of ar? a5? business 
men sponsored by the Shanghai Chamber of Commerce. 
Two hundred organizations were represented and over ten 
thousand were stated to have been in the audience, most of 
them standing through the protracted meeting. The emphasis 
of the speakers was “against Japan’s refusal to abrogate the 
remaining portion of the Twenty-One Demands.” It is 
highly significant, however, that the importance of the present 
government was also heavily scored. 7 

A school principal was one of the main speakers, who 
declared that the true humiliation of the day was that of th? 
militarists, because that though they have hundreds of 
thousands of soldiers at their command, they cannot protect 
a single railway, as shown by the bandit raid upon the Peking 
train four days before, when some thirty ovelgpers and 200 
Chinese were carried off to the mountains after me train 
had been completely looted.The humiliation also is that of 
the members of Parliament. because of years spent in 
filibustering, and practically nothing had been done on the 
Constitution. The humiliation also is that of the people 
because they had continued to tolerate all this outrage and 
negligence without protest and resistence. 


Real Meaning of Anti- Japanese Movement 


One cannot but sympathize with the Chinese students and 
people in their efforts to assert national rights and express 
their national self-consciousness. By these demonstrations 
and mass meetings and dramatic presentation of their national 
plight and earnest aspirations, China is creating for herself a 
soul. Public opinion is now beginning to find itself. a step of 
the utmost impértance, if China is ever to become a truly 
self-governing nation, a nation able to stand four-square with 


the nations of the world on a basis of equality. The nation . 


is beginning to discover what its true position is among the 
great nations of the world, a position of ignoble impotence 
and utter lack of influence. Many are beginning, moreover to 
see that the real cause of this humiliating situation is the 
venality and incompetence of so many of her political leaders 
and the unpatriotic indifference of her merchant and middle 
classes. To so many of them, public responsibility is regarded 
as private opportunity. Some are seeing and saying that the 
whole Chinese system and theory of government is funda- 
mentally wrong. They are also beginning to see that the dense 
ignorance of the masses is a terrible load and a frightful 
obstacle to China’s taking her proper place among the 
nations. 


China’s leaders are accordingly setting themselves to the 
task of awakening the people and of developing among the 
masses a sense of shame along with the feeling of patriotism. 
The anti-Japanese agitation is the easiest and the most natural 


line of attack; the objective is concrete; the humiliation is . 


manifest and easily pictured and proved. Great changes are 
already evident in the spirit of the people. Millions of people 
are being welded into anation with a patriotic sense of unity 
and honor. They have their national flag and they salute it. 
They have an anthem and they are learning to sing it. The 
rising generation is studying world geography and history and 


are learning to look upon themselves somewhat objectively, -~ 


with the greedy nations of the world as a background. 


All this is bemg done-without any authoritative 
leadership, such as Japan has enjoyed for two generations. 
But voluntary leadership is springing up in every center. Of 
course it is more or less crude and often inadequately 
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informed. But the significant thing is that the leadership is 
developing and experience is bringing sobriety and sanity. No 
reports have come in of violence, so rife three and four years 
ago; stores have rot been raided ; demonstrations are orderly. 
But there is no less of conviction and deep purpose. There 
is less of unreasoning passion, more of clear understanding. 


The present boycott is apparently led primarily by the 
merchant class, where-as three and four years ago students 
were the principal leaders. The economic motive is more 
active now. It is still too soon to know how effective the 
present boycott really is; some months and omy even a 
ae may be needed for the necessary statistics to_throw the 
ight requirei for an answer to this question. It is somewhat 
disconcerting to receive the most contradictory statemen ts by 
persons living in the same city, as to the spirit and the effects 
of the movement. An investigator having a theory to praye 
could easily prove it by competent witness. 


Japan’s New Policies and Anti-Japanese Agitation 


The strength of the present anti-Japanese agitation is* 
somewhat surprising to an onlooker in view of the recent 
adoption by Japan of a fundamental change in her policies 
toward China. This change was first manifested at the 
Washington Conference and has been consistently carried out 
since by a number of notable events, the transference to 
China of the railway, the wireless plants and other properties 
in Shantung, the withdrawal of troops from Hankow, the 
dismantling of the wireless plant at that place, and the closing 
of all Japanese post offices in China. As a result of these new 
policies there was for a few months an apparent lightening of 
the tension of Chinese rating toward Japan, hs an had 
hoped that her actions and her friendly policy would be really 
appreciated by China, and be regarded as evidences of her 
desire to be fair and friendly. She regards what she has done 
as not merely right but as truly magnanimous. 


_ Chinese agitators, however, look upon these transactions 
in a differeat light. Japan, in their opinion, has merely 
returned stolen goods and deserves no special thanks. She 
has im fact returned only apart of her wicked profits by the 
Twenty-one Demands. Her insult to China atghat time and 
the humiliation suffered by China still stand. If Japan 
wishes China's friendship, let her return the whole. Let her 
wipe the slate clean of that humiliating transaction and the 
obnoxious Demands. Let her do something that is positively 
generous. The lease of Liaotung expired in March: if she 
wants to be friendly, why does she not return it? Continued 
Possession is a violation of China's sovereignty and is not 
friendly, Evidently she has no change of heart. She only 
recently added insult to injury by her flat rejection of 
China’s request for a conference in regard to Liaotung and 
the lapsed lease. 


The new anti-Japanese agitation thus takes no notice of 


what Japan has already done. It concerns itself with only 
what more she should do. These agitators apparently 
believe that world-opirfion agrees with them and will shortly 
force Japan to restore Liaotung as it forced her to restore 
Shantung, for they regard this latter act as a matter of 
compulsion rather than as due to the rising tide of liberal 
public opinion in Japan herself. 


Chinese and Japanese Divergent Contentions 


The diverse viewpoints and contentions of the Chinese 
and Japanese ate highly suggestive. The Chinese statement 
starts with the violation of international principles and good 
neighborliness by Japan in presenting the Twenty-one 
Demands forced through by an ultimatum, taking advan 
of Occidental preoccupation in the dap war to humiliate and 
rob China and to steal a march on the nations of the West. It 
also emphasizes the point that the so-called treaties resulting 
from the ultimatum were never ratified by the Chinese Diet 
as required by the Constitution and that they have no stand- 
ing in international law or in the Chinese Courts. So far as 
China is concerned they have no existence and Japan’s 
continued holding of Liaotung is a wanton violation of 
China’s sovereignty. 

The Japanese statement, on the other hand, starts with 
the Sino-Japanese treaty of 1895 by which Liaotung was 
ceded to Japan, the result of the China-Japan war. An 
ultimatum, however, from Russia, Germany and France at 
once forced Japan, under duress and without war, to return 
it to China, In less than three years China treacherously 
‘gave it to Russia and in seven short years Russia’s encroach- 
ments in Korea precipitated that war with Russia in which 
a had to fight with that giant of the north for her ve 
ife. It cost her $2,000,000, and 100,000 lives. Althoug 
the new ninety-nine year leasewas made (1915) in the treaty 


‘ secured by the ultimatum, it is not for that reason illegal or 


invalid in international law. So far as Japan is concerned it 
was accepted by China’s chief and lawful representative, 
— Yuan Shi-kai, and is, therefore, legal and binding 


ig 
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But wholly apart-from the legal aspects of the question, 
can Japan wisely again return Liaotung to China under 
present conditions in China and in Russia? If returned who 
would have it? The Peking aa which has no 
authority or influerce ovtside of the city itself? To Wu 

ei-fu, one of the military barons seeking to become 
the military dictator of China? To Chang Tso-lin, another 
military Baron and dictator! And what assurances could 
China give that the whole area would not ere long come 
again under Russian domination? Who can tell what Russia 
will be doing in the Far East ten_or twenty years hence 
especially if lesen withdraws from Sovth Manchuria? And 
can China take proper care of the great property Japan has so 
skillfully. developed and provide for a proper payment to 
Japan for the same? Can China give any credible 
uarantees that Russia will never again menace the life of 
lapan by aggression in Manchuria and in China herself? 

Enmity or Friendliness 

China and Japan are evidently looking at quite different 
sets of facts, each jealous for its own interests and honor 
and thinking little of the needs and honor, the hopes and 
fears of the other. Important Chinese leaders have assured 
the writer that the Chinese people wish to have friendship 
with Japan but that it is impossible on a basis of humiliation 
and dishonor and violation of China’s sovereignty. Many 
oe serge likewise, have assured him that the Japanese desire 
riendship with China, but that for this a stable, reliable and 
efficient Chinese government with which they can deal and 
on which they can rely, is essential. 


It would seem as though some method might be found 
and some mutual agreements might be devised by wise 
statesmen that would remove the sense of humiliation 
undoubtedly felt by China’s young millions in connection. 
with the Twenty-one Demands, and that would also assure 
a that she woulc& not again be exposed to the danger of 
a fresh struggle with Russia, in the decades not far ahead. 


With the fundamental and vital needs of each nation 
satisfied, the financial and administrative questions concern- 
ing the Manchurian Railway and Liaotung might be adjusted 
to their ¢ommon satisfaction and profit. The real problem 
seems to be pow to find the leaders in both countries that 
have the vision and the constructive initiative. The perma- 
ment welfare of these two Far Eastern peoples . depends 
on the appearance of these leaders of broad vision and 
effective statesmanship. Their interests are inseparable; they 
—_ _— other, Where are the needed statesmen on both 
sides 


Fifth of American Trade 
with Orient 


The Orient now claims a fifth of the entire foreign trade 
of the United States, according to F. R. Eldridge. Chief of 
the Far Eastern Division of the Department of Commerce. 
who has just compiled the 1922 figures, The proportion of 
American trade with the Orient has nearly doubled since 1913. 

eavy exports of silk from Japan and China; rubber and tin 
from the *Straits Settlements; wool from Australia; tea, 
shellac, and manganese from India, increased our imports 
— the Orient from $634,768,000 in 1921 to $853,972,000 in 


Due to the general price decline at home and the 
depression in the Orient early in the year 1922, the value of 
our export trade showed a decline from $626,449,000 in 1921 
to $536,234,000 im 1922, or about 14 percent, which was 
practically the same decline shown in our export trade to the 
rest of the world. If exports to the Orient regain their 1921 
rate, and imports from the Orient show no decline from 1922 
figures, the 1923 trade of the Orient should be 22 percent of 
our total trade. With higher prices now ruling for silk and 
rubber the import figures are likely to show much higher 
levels in 1923, and by December, if there is no setback, fully 
one quarter of our world trade will be with the Orient. 


. Prosperity in the United States and our demands for _ 
Oriental raw materials is being reflected in prosperity in those 
countries like Japan, the Philippines, and British Malaya, 
which sell most of their exports to the United States. The 

urchasing power of these countries is thereby greatly 
increased and our exports to them increased,/ The export 
markets in China and India are already being stimulated by 
prospects of lower silver in July, and the desire of native 
merchants to contract now for July and August deliveries of 


silk, tea, wood oil, and other products at a lower silver cost is 


not only automatically adjusting and discounting the effect of 


the present tendency to await the higher: purchasing power-of. 
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For Rent—Peitaiho 
With or without board, three. sleeping 
rooms with private baths, and one large 
“sleeping porch” with free use of large, 
fully screened verandah. . Fronting on 
and very near beach at Rocky Point. 


For particulars apply to H. H. Lowry, 
Peking. 


gold at that time, but stimulating the merchants of the interior 
to prepare for heavier shipments after that date. Although 
the purchasing power of the interior merchant’s money in the 
purchase of gold country products will diminish with the 
lowering of silver, this stimulation to the sale of his silver 
produced goods at relatively higher gold prices is encouraging 
production and prosperity. The foreign merchant who 
protects. his future purchases aud sales of commodities by 


- forward sales and purchases of silver has nothing to fear 


from a reaction in the silver market. 


Our 1913, 1921, and 1922 trade with the Far East 
was as follows: 


000 omitted. 
xports imports 0 of gran 
Country 1913 1913 total trade 
JaWan $ 63,674$ 162,615 
China: 26,844 812 1.5 
10,966 70:361 81 327 1.9 
Australia .........-- 43,773 10420 54, 193 1.2 
Philippine Islands ... 27,897 17,913 ... 45.810 1.0 
Straits Settlements... 4,263 31,852 36,115 8 
D. E. Indies...... ea 3,358 4,995 $353 2 
Hongkong -.......-: 11.086 3,475 14,561. 
New Zealand ....... 8,595 4,929 13,524 3 
795 12,898 13,693 
Kwangtung* 
Indo China * * *..... 616 389 1,005 2 
Total Far East...- 202,604 297,150 499,754 11.70 
All others...... . 2,281, 706 1 495. 3,77, 594 88.30 
World total ..... -. 2,484 310 1,793,038 "4.277, 348 100. (0 
* Based on Ceylon’s returns. ° 
** Included in China’s returns, | 
*** Based on Indo China’s returns. | a 
000 omitted. 
Per cent 
Country Imports Total of grand 


1921 1921 
$ 235.424$ 251,268 $ 692 6.95 


Cc ina.. 108,290 101,136 09,426 301 
Seen 56,77 78,189 134950 1.92 
82,756 22,821 105,577 1.51 
Philippine Islands... 46,516 52,162 98,678 1.41 
Straits Settlements. . 7,458 56,797 64,255 92 
D. E. Indies ........ 32,340 32.142 54482 .93 
Hongkong -..... 18,726 10,242 28,968 .41 
New Zealand .....-. 28,072 9,839 7911 
Ceylon * 2,454* 18,751* 21,205* .30 
Kwangtung .....-.. 5,315 1,280 6,595°  .09 
Indo hina..-... eee 369 77 446 00 
Siam tee 1,959 64 2,023 


Total Far East...; 626,449 634,768 1,261,217 18.00 
All others...-....- 3,858,581 1,874,380 5,732,961 82.00 


“4,485,030 2,509,148 6,994,178 100.00 
<= 1921 figures based on Ceylon’s returns. 
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Per cent 

Exports Imports T otal of grand 

Country 1922 1922-1922 total trade 
Japan 218,310 $ 354,298 $ 572.308 8.24 
100,347 134,609 3.36 
80,520 35,782 116,302 1.66 
Philippine Islands... ‘ 43,298 61,743 105,041 1.50 
Straits Settlement... 5,623 93,350 98,973 1.41 
D. E. Indies.....---. 8,096 34424 42,520 60 
Hongkong .--....- 20935 15,303 36,238 52 
New Zealand ..... we 19,967 10,436 30,403 49 
789 20211 #£+21,000 .30 
Kwangtung 5,714 2,062 7,776 09 
Indo China .......-- 828 460 1288 Ol 
Total Far East.-.- 536,234 853 972 1,390,206 19.93 
- All others...... 3,295,698 2,258,577 5,554.275 80.07 
World total....... 3,831 932 3,112,549 6,944, 481 100.00 


Who" S Who in _China 


C. Sua, Vice-Miaister of Communicatious 


Mr. Tao-yu C. Sun is a native of Shou Hsien, — 


Anhui. After receiving his preparatory education at 
home, Mr. Sun went to America in 1899 to study. 
He entered Cornell University in 1905 and graduated 


_qwith the degree of C. E. in rovg. 


In July 1909, he returned to China. Sub- 
sequently he was appointed a Councillor of the Han 
Lin Yuan, an educational institution under the Ching 
Regime somewhat like the French Academy. At the 
same time he was Assistant Examiner for Students 
going abroad for study, 

As an engineer the first professional position 
Mr. Sun held in China was that of Assistant Chief 
Engineer of the Kirm-Chengchun Railway. In ro11 
he was oo, Managing ree of the same 
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of the Pukow Port Commission. 


. 
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THE KIANGNAN DOCK ENGINEERING WOR 


SHIPBUILDERS—BOILERMAKERS—DOCKOWNERS 
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Cable Address: SINODOCK 


Accommodations for first, second and third class passengers. | 


Telephone: 


| Twin Screw Shallow Draft Steamer, ‘Teh a Maru” for the Upper Yangtsze 
Service built and engined by the Kiangnan Dock and Engineering Works in 1922 for 
Japanese Interests. 
Draft (loaded) > feet | 
| 


railway which position he held until 1914 when he 


was transferred to ihe Nanking-Changsha Railway 
as Managing Director. 


In 1916 Mr. Sun was appointed Managing 
Director of the Shanghai-Nanking Railway and of 
the Shanghai-Hangchow-Ningpo Raiiway. Shorily 
after this appointment, he went to Peking where he 
became manager of the Chu-Ching, the Chow-Hsiang 
and the Hsiang-Ngo Railways and acted concurrent- 
ly as director of the Yi-Kweiand Han-I sections of 
the Hankow-Szechuan Railway. 


Before his appointment to the present post of 
Vice-Minister of Communications in December 1922, 
Mr. Sun was representative on the Technical Board 
of the Chinese-Eastern Railway and Director General 
For a time he was 
President of the Tung Hui Industrial Corporation, a 


_ business enterprise founded by his elder brother, the 


late Sun To-Sun, former Director General of the 
Bank of China and once Governor of Anhui. 


After the death of his brother, he interested 
himself in many commercial and banking enterprises 
with which his brother had close comnections. In 
‘December 1922, when Admiral Y. L.-Woo was 
appointed Minister of Communications in General 
Chang Shou-tseng’s Cabinet, Mr. Sun was made 
Vice-Minisier. 


He has reccived several decorations from the 


Chinese government, 


Men and Events 


_ W.A, Burns of the American Trading Company, Shang- 
hai, departed last week for Peking on a short business trip. - 


P. Schwerin and R. R. Beal of the U. S. Federal Radio 


arrived in Shanghai this week from Peking and are stopping 
at the Astor House. 


.E G. Whittaker, manager in the Orient for Universal 
Winding, Co. with headquarters in Kobe, arrived in Shanghai 
this week on a business trip. He is staying at 52 Avenue du 
Roi Albert. | 

eas Matheson, the founder and director of the 
Ricsha Mission, who has done much in relieving the ricsha: 
cooties ~ hata left for a trip to Peking and North China: 

ast week. 

Major-General Leonard Wood, Governor of the: 
Philippine Islands, is expected to arrive in Shanghaithis week: 
on the S. 5S, President Prerce, with his party. They will stay at 
the Astor House. 

V. G. Lyman, assistant general manager of the Standard 
Oil Company of Shanghai, who has been in America for the 
past five months on furlough has returned to Shanghai accom- 
panied by his son. - | 

W. B. Haughwout, formerly of Dodge and Seymour, and 
now engaged in the hair net industry at Chefoo, China, 
ieturced to Shanghai on the +. s. Empress of Russia this week, and 
rs stopping at the Astor House. Mrs. Haughwout will join 
him later in Shanghai. ‘ 

The Order of the Chiaho, third-class, has been conferred 
on George A. Fitch, for his services in humanitarian work, by 
the Military Governor of Sungkiang and Shanghai, China. 
The Order was conferred at a dinner given in his honor on 
Saturday, June 16 by the Chinese Foreign Permanent Relief 
Committee. Mr. Fitch plans to leave on a year’s furlough 
at an early date. 

_The ninth national convention of the Y. M.C. A. inx 
China. will be held in Canton October 16-21. The 


‘theme of the convention this year is “China’s Hope— 


Character,” and in helping to realize th's motto nine stron 


commissions, which have been appointed, will study the ~—. 


standing problems of the association both in its internal work 


as well as in its outside relationships and will bring their. 


findings to the conventions for discussion and adoption. 
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seventeenth annual commencement of Soochow 

University will be held on Saturday, June 23 to June 29. 

ee . Alumni Day will be held on Saturday, when the laying of the 

| . | corner stone at Cline Hall will be held at 4 o'clock: the 
Internation al Banking Baccalaureate Sermon will be preached on Sunday, June 24; 
Middle School graduation exercises will be held on 

Wednestlay, June 27; the annual meeting of the Board of 

Curators takes place on Thursday, Jume 28; and com- 


e 
Corporation | mencement exercises on Friday, June 29, at 3 p.m. 
De Witt C. Poole, Chief of the Far Eastern European 
Division of the U. S. State Department, formerly of the 
Russian Division, has been appointed U. S. Consul-General at 
Tientsin, Mr. Poole will continue in the State Department 


Capital Paid Up............U, $ 5,000,000 until the end of the present comin to Chie. 
| cose e expects to arrive in Tientsin about October. During the 
Surplus & Undivided Profits. .U. S. $10,504,980 Washington Conference Mr. Poole acted as one of . the 
“ieee 3 . | “Advisors in Political and Far Eastern questions. He has 
Owned by the National City-Bank had a good record with the State Department. Mr. Poole 
of New York | was a class mate in the Washington High School of Dr. Sao 
4 : Ke Alfred Sze, Chinese Minister to the United States. 
H Ry The friends and former students of the late Reverend 
ead Office: | Charles S. Keen, Dean of the Department of Missionary | 
60 WALL STREET, NEW YORK Training of the University of Nanking, have decided on a 
London Office: . "to ina. ! exican is to be raised, one-third of 
: which is to be used for the immediate purchase of books that 
36 BISHOPSGATE, E. C. will serve as the foundation for the library; the balance is to 
: be usedas an Endowment Fund from the interest on which 
and seventy students have been enrolled and thirty-four 
27 PLACE TOLOZAN Missions have been represented in the Nanking Language 


School, as it is more commonly known, since its organization 


San Francisco Office: in 1912. Mr. Keen both personally and professionally was 
232 MONTGOMERY STREET | admirably fitted for- the work of language study and 


missionary training. 


~ 


BRANCHES: No Action in Washington on Extraterritoriality 


! The Review is in receipt of a letter dated May 10 froma 
CHINA PHILIPPINES correspondent in Washington to the effect that neither 
—«o Secretary Hughes nor President Harding had as yet consider- 
SHANGHAI . MANILA _ -ed the personnel of the special delegations to be sent to China 
CEBU under the terms of the Washington Conference. The 
PEKING | | committees referred to are the committee of jurists to 
TIENTSIN SPAIN : investigate extraterritoriality and the American delega- 
HANKOW ' a sg ne tion to the Special Tariff Conference which is expected to 
HARBIN BARCELONA , esit in Peking for the purpose of assessing the 2% percent 
MADRID | | surtax and the 5 percent surtax. Our correspondent 
HONGKONG concludes his letter with the following remark : 
CANTON STRAITS SETTLEMENTS “Much study and investigation is being made on both 
SINGAPORE these questions at this time by the State Department. The 
INDIA meeting of the Tariff Conference is dependent entirely upon 
——— DOMINICAN REPUBLIC a complete exchange of ratifications of the Washinton 
BOMBA ¥ - ' Conference and Secretary Hughes is now awaiting for 
CALCUTT & SANTO DOMINGO France to ratify said treaty. The China delegates at the 
SANCHEZ Washington Conference requested a delay of one year before 
RANGOON SAN FRANCISCO ¢ taking up for discussion the question of ¢xtraterritoriality, 
ACOnIS . _ which was granted them. It has been suggested that said 
JAPAN . conference meet in Peking on or about November 1, 1923, but 
de MACORIS now stated that no definite arrangements have been 
made.” 
_ PUERTO PLATA 
BARAHONA 
TOKYO LA VEGA : 
JAVA pamaiek Dr. Peck, Old China Resident, Dies ia California 
-e—_ The~ death occurred of Dr. Albert Palmer Peck, at 
BATAVIA PANAMA Berkeley, California, on June 15. Dr. Peck was seventy-five 
SOURABAYA COLON ears old at the time of his death. He was graduated from 
| Rush Medical College at Chicago in 1871 and practised 
medicine in 1880 he medical 
the | missionary to China under the American Board of Commis- 
New York in the principal countries of South America, and later in Shangtung province, where the greater part of 
Central Aimerica and in the West Indies. his missionary life was spent. Dr. Peck while in America 
oe during the Boxer trouble returned ‘to China in 1901 and 
- _ Commercial and Travellers’ Letters of Credit, Bills reconstituted the station at Paotingfu. Later he resigned from 
of Exchanve and Cable Transfers bought and sold. » the American Board and entered into private practice at 
Current accounts and Savings Bank accounts opened = Tientsin. In 1919 Dr. and Mrs. Peck returned to California, 
and Fixed Deposit in Jocal and foreign currencies *€ — where he remained until the time of his death. While in 
taken at rates that may be ascertained on application _ China Dr. Peck received the degree of Master of Arts from 
to the Bank. | ) * Beloit College, Wisconsin, and was twice decorated with the 
ied in Paotingtfu. is second son. Myron Hall Peck, at one 
N. S. Marshell, Manager. | time instructor in Peiyang university, Peking, was killed in 
1A Kiukiang Road. action in France as a Captain of Engineers. He is survived by 
SHANGHAI Mrs, Peck, his son, Willys R. Peck, Chinese Secretary of the 


American Legation, Peking, and Llewellyn Peck, news- 
Raper man at Saratoga, Calif, and a-daughter, Mrs. Read, 
ashington C. 
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NESTLE MILK Co. 


_ NEW YORK-LONDON-PARIS - - - CHAM-VEVEY (SWITZERLAND) 


Always fresh and 
ready for use. 


MANUFACTURERS & SOLE IMPORTERS "32%. 


TRADE 


-~Delicious with 


EAGLE sweetened condensed milk 
MILKMAID _ sweetened condensed milk 
MILKMAID Unsweetened (Evaporated) milk 
ST. CHARLES Unsweetened (Evaporated) milk 
MILKMAID _ sterilized milk 


NESTLE pure rich thick Cream 
NESTLE Malted milk 
NESTLE Milk Food 
NESTLE Feeding Bottles 
AND 
LACTOGEN 


The original Milk 
chocolate 
NESTLE PETER CAILLER KOHLER 
Cocoa, Swiss Plain, Milk & Nut Chocolates, 


Bonbons, Fancy boxes & Covering 


Chocolates NU MILK-C LATE 


Ask for quotations 


Nestle & Anglo-Swiss Condensed Milk Co. 
Shanghai, 8 Nanking Road. 

Tientsin, 111 Rue de France 

Mukden. 


The larges world sale 


The natural Milk Food 
(The best substitute 
. for Mother’s Milk 


The fovudMfor baby 
after weaning 


‘ > 
‘ 
~ = a’ NS 4 . SAND f- 
CRE) 
x 
; The oldest 
“Sweetened” 
in China. 
{p 
fay 
| ; S 
=z 
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§ Keeps in 
> 
any climate 
Mil KMAIN 
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MALTED | 
. & The safest drink A cow in every 4 
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As a business getter 


the MULTIGRAPH is known the world over 
for RESULTS. It does the work of a battery 
of typewriters and a small rotary printing” 
press and turns out high-grade advertising 
ammunition quickly, economically, and efficient- 
ly. Ask for the FACTS today—see how The_ 
Multigraph can increase YOUR profits. 


Business Equipment Corporation 
83 Szechuen Road Telephone C, 83 


EQUITABLE 


Eastern Banking Corporation 


Capital... ... U. 8. $2,000,000 
Surplus & Undivided Profits U. 8. $ 900,000 


HEAD OFFICE: 


: No. 37 Wall Street, New York 
Members American Bankers’ Association 


Correspondents: 
The Equitable Trust Company of New York 
New York London Paris 


Mercantile Trust Co., San Francisco, Cal. The North- 
western National Bank of Portland, Ore. Citizens 
National Bank, Los Angeles, Cal. 


SHANGHAI BRANCH: 
6 Kiukiang Road 


Central 7944 
7945 
7946 
7947 
Central 1424 } Manager oe 
CURRENT AND FIXED DEPOSITS ACCEPTED 
Interest rates on application 


Telegraphic Transfers & Drafts bought & sold 
as JAS. J. ROGERS, Manager 


Telephones 


a fake. If Hsiung 


in three divisions, 


June 23, 1923 


~ Notes from Szechwan 


There are no radical changes since my last But 
the ink was hardly dry before we learned that the Yunnanese, 
on- f of the h, were probably taking part in the 
strife. Kweichow having been settled by the brother of 
Tang Chi Yao, it is more than likely that they are already on 
their way to Szechwan to assist General Hsiung Keh Wu. 


The latter enterprising general has not taken up seriously 
the post of avenger against the North. It appears that this 
title was — to him by higher authority than exists in this 
province. But he seems unwilling to put himself on record 
with such a title till he demonstrates his ability to deal with 
the present situation. | 


. General Liu Yu Kiu also hesitates to assume control of 
anything definite. It is quite understood that, in case the 
soldiers of Hsiung Keh Wu win the present engagement, 


General Liu will be proclaimed the defacto governor as 
before: In the meantime he is giving his help without holding 


All the troops accredited to Hsiung Keh Wu, including 
Ho Kwang Lieh, have now come out decisively on his side, 
General Lai Hsin Hwei permitted General Yang Seng, now - 

wn as the General of the 16th Division, to come to within 
100 li of Chengtu. Then he stiffened, and General Chang 
Tsung, coming into the fray, there has been real fightin 
again, now to the east of Chengtu, along the ridge o 
mountains that face the great plain. | 


With Lai Hsin Hwei and Liu Yu Kiu now actively help- 
ing, Hsiung Keh Wu has about ten divisions of well-trained 
troops. Some are on the two flanks guarding the north and 
west roads at some distance from Chengtu, but he has several 
divisions to throw into the balance here on the Great East 
Road against Yang Seng. It can be definitely stated that the 
latter has at least had a serious set-back. | 


What Hsiung Keh Wu needs now is ammunition. The 
other side have tried to steal the machines from the arsenal 
here, and it is said that Liu Wen Hwei, of the Ninth Division, 
did actually take some machines away with him when he left 
last week. But in spite of that Hsiung Keh Wu, who now 
has the title of Director of Munitions, (Chun Shih Tuh Li 
(@ + @ #) has set himself personally to the task of maki 
cartridges. He has been handicapped for supplies of coa 
and copper, but he is utilizing used cartridge cases, and 
commandeering coal, so, with his abused machines restored 
(to-day) the report is that the arsenal is turning out almost 
no capacity (30,000 rounds per day). 

In the meantime the city remains open, apparently 
normal, though very much on the qui vive. Last Saturday 
there was a conjunction of Saturn with the moon. Clouds 
prevented us seeing it, if indeed it was worth seeing, but the 
omen meant that the city gates would at least be shut on Mon- 
day! That one failed so far. The most fearful omen has 
been that the south gate fell down without the assistance of 
bombardment. Seeing that everyone has been too rs for 
‘more than ten years to fix up ancient gates there is little 
wonder that it went down. But that one meant that the 
South must fail here. Up to the present that one also proves | 
Keh Wu can hold out ten days more 
some say five days) till he gets enough ammunition, Yang 

g is done for. Especially if the Yunnanese worry his 
communications, At any rate the North has not won yet. 


| John R. Muir, 
Chengtu, Szechwan, May 28, 1923. 


News from South China 


Canton is now under military vi and no accurate 
description of its plight will be possible unless there is some 
freedom given for fair press comments. | 

Police, 120 


The mounted patrol of the Canton ity 
Ee ye but recently, is now out on 


duty in the suburbs addition to this, Canton also has 
traffic squads totaling 72 members. 
The Canton Municipality has appointed a special dep 
to investigate into the financial conditions of the Renan 
charitable associations in the city. It is believed that these 
institutions are possessed of great wealth but that their 
activities may not be as great as they should be. 

In view.of the unsettled conditions in Kwangtung, the 


eieg against foreign tourists proceeding inland. While 
re has 


commissioner for foreign affairs in Canton, Foo Ping Sheung, 
th 


been no unpleasant incidents to foreigners reported 


49 far in spite of frequent visits of foreigners to the several — 


ory. 
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HYGIENIC... 
MACHINE-MADE 


Cigarettes 


MACHINE-MADE CIGARETTES 
are more HYGIENIC and more - 
CONSISTENTLY WELL MADE than 
those made cas any other process, 


In the manufacturing of ‘CAP STAN’ ee for instance; 


POINT NO 1 
Pure dust-free tobacco leaf is fed to 

Modern Machines in Model Factories 

and no soiled human hand comes into 

contact with the cigarette,during the 
process of manufacture. ...... 


POINT No 2 


Machine-Made Cigarettes are uniform- 
ly well made. Each paper receives its 
proper quota of tobacco leaf and is 

rolled to the correct degree of > 
“tightness? This Uniformity is impossible 
to_ attain. under other 


THE MAN. ‘WHO. KNOWS 
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|.GRAND HOTEL KALEE 


Cable Address ‘‘Kalee,’’ Shanghai 
130 Rooms, each with private bath. 
Best Cuisine in Shanghai. 
Commodious lounge, reception rooms, ete, 
When in Shanghai Stop at the 


GRAND HOTEL KALEE. 


Centrally located at Kiangse and Kiukiang Roads 
| SHANGHAI 


‘A. MILDNER, Manager. 


hy pan zones in Kwangtung, the commissioner believes 
it is wise to issue such a warning. 


.. The boycott movemént against Japanese goods win 

i Gut of the refusal of Japan to abrogate the notorious 2 

~ demands of 1915 and to return to China Port Arthur and 

“/ainy is being renewed in Canton in sympathy with similar 
action in many parts of China. So far there has been no 
unpleasant incident from the action of the students who are 

the most active agitators of the movement. ' 


- - The Canton municipality is consicering the taking into 
~wPublic ownership and Management partly or wholly of all the 
charitable institutions in Canton. Some institutions have been 
™m existence for many years and have accumulated an 
immense amount of property. To take them into public 
‘Ownership will enlarge the pocketbook of the city, but it is ; 
_ afraid that they may be wasted in useless wars. 


-*® = Chau Lu, M. P., will become commissioner of finance of 
Kwangstun Succeeding Yang Si-yan. At present 
finances in Kwangtung are in a chaotic condition, the military 
commanders occupying the several districts in the province 


appropriating tax proceeds from the sectional collectorates 
without orders from the provincial authorities. It may take 


TENNIS RACKETS RESTRUNG 


LET THOSE WHO KNOW HOW 
RESTRING YOUR RACKETS. 
OUR SERVICE IS UNEQUALLED. 


Best American ‘‘ Poppy’ Brand $8.00 
Best Chinese Br and 2.00 


Squires Bingham Co. 


SHANGHAI 
- Rackets returned by mail day following aeceipt 


- some months before Mr. Chau will be able to set 
things in order. ee 


_. The teachers of the higher schools in Canton are con- 
sidering suspending their work because of the present 
civil war. Practically every cent now coming to the Kwang- 
tung public treasury is being appropriated by the militarists 
for war purposes, leaving nothi for education. The ~ 
teachers of the higher schools under the government have 
been six months without their $alaries, and patriotism alone 
cannot satisfy their physical needs. 


_The Canton Shipping Bureau, a government office for the 
registration and protection of private steamers and launches, 
has again complained to the military authorities of soldiers 
commandeering private vessels really for selfish purposes but 
under the name of military transportation. More than 150 
such vessels ‘have been taken from their rightful owners 
recently by alleged military units. In many incidents, it was 
purely a piracy under a fair name. 


. Canton is no longer a city only Of narrow streets and 
sedan chairs. According to the Municipal Department of 


Public Utilities, there are 369 motor cars under Canton 


|Through America 


| WORLD'S LONGEST ELECTRIFIED RAILROAD 


* Protected by the most efficient safety signals yet in 

use, for 649 miles over four mountain ranges, mighty 
——glectric locomotives haul the splendidly equipped 
All-Steel Transcontinental Trains 


The OLYMPIAN and The COLUMBIAN 
daily, Seattle and Tacoma to Spokane, Butte, Minneapolis, 
| ‘St. Paul, Milwaukee and Chicago 


from San Francisco via Southern Pacific Ry. is operated by 
“The Milwaukee” Omaha to Chicago 


sail orders and complete 
Por > write, cable or wireless 


e Chicago, = & St. Paul 


Ask your Steamship Agent or Thos. Cook & Son. or American Express Travel 


license for the time being, and at least 81 are actually 
operating for hire, 24 being used by officials, and 37 by 
government offices. The city has four motor fire engines 

«>» @nd four motor-cycles. In addition to the foregoing, there 
are in active use 3,550 public ricshas, 514 private ricshas, 
- 1,101 wagons, and 419 bicycles. 


It is unlikely that the National Assembly of the Republic 
of China, popularly known as the Parliament, now meeting °* 
in Peking, will ogee meet in Canton as some members have 
suggested here. Dr. Sun Yat-sen is now too busy to entertain 
such a question as this, as his whole attention is now given to 
the military operations in the East River districts of Kwang- 
tung, now a disputed ground between himself and General 
Chen Cee aoe. Dr. Sun and General Chen are both 
now on the battle-fields personally commanding the forces. . 


Chung Tsor Chin, a member of the advisory council of 
the Canton Municipality, is being held by the municipal author- 
ities on suspicious charges, having been accused of having 
relationship with factions now unfriendly to the present 
regime. As his arrest has come after his introduction in the 
council of a bill repudiating the right of the municipal 
executive commission to municipalize all temples in Canton, 
his detention has been taken by some as an attempt of the 
government to interfere with public opinion which the council, 
as a partly legislative and advisory body may voice. Uncon- 
firmed reports state that Mr. Chung will be released soon 
upon a bail of $50,000. 


. Among the municipal improvements in Canton will be 
the regulation of posters and other advertising matter in 
public places and the betterment of the water supply. The 
municipality has had no little difficulty with some foreign 
residents the last few weeks. The foreign residents are 
opposing the methods of the municipality in its exercising - 

__, the right of eminent domain to appropriate lands for wider 

gide-walks and when the municipality attempted to enforce 
_. its-decisions by pulling down some of the walls of the French 
Hospital Doumer and the American Canton Hospital recent- 
ly, the French and. the American consuls protested and the 
~- matter 1s still inabeyance. The American physicians in 

Canton are willing to comply with the Municipal regulations 

to register and take out licenses to practise, while the French 
, consulate simply sends a list of the French doctors in 

Canton to the Muynicipality for its information. Some 
foreigners are still hesitating in even taking out municipal ~~ 
licenses for their motor cars. — 
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From The Forests 


Direct China- 


H!¢G# grade Oregon Pine grown in our own forests and cut by i 
our lumbermen, milled in our own mills on the Pacific Coast, | 
and transported to the Far East in our own vessels. We can 


supply all sizes and initia required for all kinds of building and 
construction work. 


We Specialize in Bridge Timbers 
and Railway Sleepers. 


THE Co. 


- ROBERT DOLLAR BUILDING, 3 CANTON ROAD 


SHANGHAI CHINA. 
BRANCH ORIENTAL OFFICES 


— TIENTSIN — PEKING KORE — HONGKONG — MANILA — SINGAPORE — IGHANG 
CHUNGKING — CALOUTTA 
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comfort during the 


7 


| G-E trade mark is 


heat. 


From Electric Dealers 


Always in the Front Rank 
Years of manufacturing skill have 
made G-E Fans first in efficiency, 
- durability and faithful service. The 

owner of electric fans:bearing the 


most extreme 


Andersen, Meyer & Co., Ltd. 
Shanghai VN Outports 


assured cool 


or Distributors 


‘The military situation in Kwangtung, reviewed from 
the actions in the several fronts up to — 6, is still hopeful 
for the Constitutionalists under Dr. Sun Yat-sen,.who was 
in the eastern battle fields beginning May 30, when he 
departed for Sheklung. The major battles are being fought 
around Waichow, the capture of which has been reported 
for political and moral purposes. Up to June 5, the city 
of Waichow was surrounded by Constitutionalists who are 
daily expecting to enter this stronghold of Chen Chiung- 
ming. The city of Pok-lo, also in the eastern front and 
near Waichow, has exchanged hands three times already 
since the operations along the East River began about a 
month ago. Not only Pok-lo but also others have suffered 
the same fate. The Chen Chiung-ming forces are still 
occupying the port of Swatow, thus procuring a port of 
entry for the opponents to. the pro-Sun party. Wen Shib- 


_teh, commandant of the Chinese Navy in Canton waters, has 


been dismissed by Dr. Sun on suspicious charges, and it is 
afraid that he may join Chen Chiung-ming by influencing 
the larger Chinese gunboats, Faichi, Haibsin, and Shao-ho 
in Swatow to turn against their commander-in-chief, who 
is now Dr. Sun himself since the dismissal of Captain Wen. 
To prevent unauthorized actions of any of the gunboats, 
the forts commanders at Boccas Tigris, Canton, have been 
instructed to observe the movements of all warships going 
or coming into Canton. Search of incoming and outgoing 
vessels by the police has also been instituted. So far 
Sheklung and other important cities along the Canton- 
Kowloon Railroad are in the hands of the present Canton 
government forces. Reports, however, are reaching Canton 
that some Northern troops sent by Wu Pei-fu have 
reached Ma-ba, near Shiukwan, the northern terminal of 
the Canton-Hankow nih Kwangtung section. To stop 
the invasion, Constitutionalists 

forces along the North River. It is hard to conceive how any 


Kwangtung when being far away from its base of supplies. 
Moreover, the village guards along the North River districts 
are pretty well organized, and they are practically all for the 
Cantonese siding. with Dr. San Yat-sen, The 


military transportation, regular traffic has been somewhat 
interrupted. This will not only effect the receipts of the road 
but also prevent the arrival of some of the daily necessities to 


; 


have already reinforced their 


non-Cantonese military unit will succeed in this section of 


Yunnanese 
under Yang Hsi-mim have been again assigned to oppose the | 
northern invasion. As the railroad here is being used for: - 


_ 


Canton from this portion of the country. In normal times, 
this road, the Canton-Hankow, has a daily income of nearly 
_ $10,000. Fighting along the West River has and 
the Constitutionalists are aiming toward Wuchow, the most 
important port in Kwangsi.. The pro-Sun forces do not 
intend to invade Kwangsi but desire to control this port so as 
to keep the entire West River open to water traffic and thus 
relieve the possible famine on several sections in this part of 
the territory. The attempt of Yang Yung-tai, Li Yao-hon, 
Chang Chin-fang. former civil governors in Kwangtung, to 
embarrass Dr. Sun Yat-sen by starting uprisings in the 
_ Szeyap, Kao-Lui, and nearby districts has failed so far. 
They succeeded, however, in doing no little damage to the 
inhabitants and towns in these places, especially in some of 
the Szeyap districts. 

Canton, June 6, 1923. 


= 


The Week inthe Far East 
(Covering the period from Thursday, June 14, to | 
Wednesday, June 20). 


With the news an ing the release of the eight 
remaining foreign captives set free by the Shangtung bandits 
on Tuesday evening, June 12, following thirty-eight days of 
captivity, the Lincheng affair is being pigeon-holed along 
with other important happenings of the day in China from 
time to time, and again people are directing their attention 
toward the hum-dram politics of the Chinese government at 

eking, along with the recent boycott riot between Chinese and 
apanese at Changsha. 7 
Several notes ave been drafted by American, British 
italian, and French organizations in China relative to the 
_ Lincheng outrage, and sent to-their respective foreign home 
* governments, awaiting their reply as to the protection of 
oreign citizens traveling in China. A strong note was sent — 
from American organizations to Washington following the 
release of the captives and appeared in the followin form in 
-thedaily press, of June - | 
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Manufactured - by 


NATIONALTUBE COMPA 


Fabricated and Erected by 
Etablissment Arnoult 


| “National” Tubular Products 


ding Gas, Water and Steam Tu 
Hot and Cold-drawn Seamless, 
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“Matheson Joint Pipe 
Tubular Trolley Poles; etc., 


and Lap-welded Boiler Tubes, 
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Are Exported Exclu 


United States Steel Products Co. 


BUILDING 
1 CANTON ROAD 
SHANGHAI 


UNION 


22 WU LIANG TA JEN HUTUNG 


PEKING, CHINA 


TOKYO, JAPAN 
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None better made 
Blair-Raas Hats & Millinery | 
- Fresh fruits from America 
& Canada 

High grade canned goods 

Stock Carried 


- Fifth Floor, Glen Line Building 
2 Peking Road 


Cable address Telephone 
“KEARNY” ©. 3558 


RNY CO, 


FULLER’S PAINTS 


two organizations ’ statement. 


Pacific Mail Steamship Co. 


Sunshine Belt ’’ 
Trans-Pacific Service 


Sen Francisco —Honolulu—Y ok oham«—K obe 
Shaoghei— Manile—Hongkong 


| New palatial steamers— 
“ PRESIDENT CLEVELAND ” 
“PRESIDENT WILSON” 
“PRESIDENT TAFT” 
“PRESIDENT PIERCE” 
Displacement 21,167 tons, length 535 feet, beam 72 feet. 


- SAILINGS EVERY 14 DAYS 


For information regarding freight or passage apply 
| | to company’s agents at all ports or to Thos. 
Son or American Express Co. 


Pacific Mail Steamship Company 
| | Managing Agents U. S. Shipping Board 
B. C. Haile—General Agent 


1B Nanking Road Tel. C. 5056-5057 
Shanghai 


Cable address ~-SOLANO 
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The most severe indictment of present day conditions in 
China yet made by responsible and influential foreign 
organizations was contained in a joint statement issued by tl 

American Chamber of Commerce and the American Associa- 
tion of China yesterday. The statement was issued within a 
few hours after the last foreign tives to be captured by the 
Sh@ptuns bandits had been r eased and the flight of President 
Li from the Presidential Palace in Peking as a result of the 


: machinations of Tsaq Kun, the Peiyang warlord. 


The foreign Powers must take decisive and drastic action 
or foreigners will be compelled to leave China in order to 
protect their lives and withdraw from this country com- 


mercially in order to protect their property, ——- the 


nizations to 
° e, Charles Evans ia Washington as 
in detail the Press, 

International ews Service, and other news asSociations 


The was cabled by 
by 


representing every important newspaper in the United States. 


It is said that the American denouncement of conditions 
as they are in China is the first in a concentrated attack 
in which every important nationality will follow suit. 


The Bulletin of the American Chamber of Commerte, (Manil 
FJ). printed thg following (in part) in a recent aos of 


“The twelve years of internal disorder in China came to a 
head on May 5 when bandits derailed and held up the Peking 
express on the main line and carried away some 15 white 
passengers, including five Americans, oe whom are two 
Army officers from Manila, whom are holding for ransom 
in the Shantung mountains. That this incident will lead to 
firm and drastic action on the part of the powers is to be 
expected. 

“Concerted action by the powers with the object of restor- 

a semblance of order in that country has long been 

vocated by those conversant with the situation. The 
political mess, with half a dozen rival leaders contending for 
supremacy, has retafded economic development and kept 
Chinese foreign trade ata minimum. The Philippines carries 
on about as much trade with China as with the United 
Kingdom. Our trade with Ching should be much larger in 
view of the proxenny of the country and the huge population 
occupying it. We therefore have a vital interest in seci 
Chinese internal conditions pacified and susceptible o 
improvement. This can only be brought about by foreigh 
intervention. 

“China is an excellent example of what is bound to happen 
in a country without a stable government and without 
adequate means of self-defense. No nation of Chiua’s vast 
resources and potential buying power can live for itself nor 
can it expect to indefinitely maintain jts. national integrity. 
The world is constantly expanding its boundaries of 
international trade and intercourse. Its population is increas- 
ing and the earth’s productive areas must be utilized to an 
ever-incfeasing extent in order to support its population. 
Internal feuds and disorders of a mediaeval character must 
meet with the condemnation of the rest of mankind and with 
efforts on the part of the rest of the world to establish order 
and permit economic development to proceed on its natural 
course. This is an inescapable phase of the world struggle 


for existence and a manifestation of the law of the survival 
of the fittest.” 


The North China Daily News (the chief British on in 


~ China), had the following comment in an editorial on the 


morning of June 19: 


“Since the captives were released from Paotzeku, several 
interesting items have appeared in our columns bearing on 
the Lincheng sanctions. They consist. it is true, rather of 
news than views. But it may none the less be useful to 
recapitulate them. Following on the appeal of British en- 
gineering firms doing business in China, which was telegraph- 
ed out on June 9, Mr. Trevelyan Thomson, member for the 

reat manufacturing district of Middlesborough. asked in the 

ouse what was to be done to protect British life and trade 
in-China. The Government's answer was that the British 
Minister in Peking had been authorized to press for a railway 
police force and greater foreign control of railway revenues 
to ensure the police being paid: he was to consult his collea- 
gues with a view to joint action by all concerned. The second 
part of this statement suggests a taking away with one hand 
what is given with the other. The Foreign Office is hedging. 
On June 15_ the Times, which seems to have been splend 
all through this crisis, argued s ngly for foreign-officered 
gendarmerie and foreign control of railways and their finan- 
ces; and warned China that it would be her own fault if the 
operations of the Washington Conference policy had to be 
suspended temporarily. On the 16th the “Manchewer Guar. 
dian” quoted some of the biggest trade organizations in 


Britain as actively concerning themselves in the story of 
Lincheng. Andto-day we have the satisfactory news that 
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First completed anit of Wing On Cotton Mill, Shanghai 


‘'SACO-LOWELL SHOPS 


Manufacturers of 


Textile Machinery 
Complete equipment—from Opening and Picking through 
Spinning, Twisting and Warp Preparatory Machinery 


Meyer & Co., Ltd. 


Exclusive Agents for China 


- Shanghai Qutports 


AMERICAN TRADING 


COMPANY 
SHANGHAI TIENTSIN HANKOW 
25 Broad Street, New York 
| “MOW SUNG YANG HANG” 

_ Established in China 4 years) 


|MPORTERS EXPORTERS ENGINEERS CONTRACTORS 


3 Canton Road, Shanghai 


General ¢ Cable Address: _ AMTRACO 
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TEXACO CYLINDER OILS 


A grade for every condition of heat, pressure, character of 
water, speed, etc, 


TEXACO ENGINE OILS 
TEXACO TURBINE OILS 


TEXACO MOTOR and GENERATOR 
LUBRICANTS 


TEXACO 
AUTOMOBILE LUBRICANTS 


TEXACO 
DIESEL ENGINE OILS 


TEXACO 
REFRIGERATING MACHINE OILS 


TEXACO MACHINE OILS 
TEXACO CUTTING OILS 
TEXACO 
GREASES FOR ALL PURPOSES 


TEXACO THUBAN COMPOUND 


A lubricant for the gears of transmissions and differentials of 
automobiles and motor trucks, and for other light, 
fast-running, enclosed gears. 


TEXACO CRATER COMPOUND 


A heavy mineral lubricant for lubricating heavy gears, wire 
rope, chains, etc. 


_ TEXACO ROOFING 
TEXACO ASPHALTS 


We shall be glad, at all times, to answer any question relating to the 
use or application of lubricants, and we would thank you to 
address inquiries to our nearest district office. 


THE TEXAS COMPANY 


Petroleum Products 


| Shanghai Tsingtau Hongkong 
Chinkiang Tientsin Canton 
Nanking . Dairen Swatow 
Mukden Amoy | 
Hankow Chemulpo Foochow 
“There is a Texaco Lubricant for every 
purpose. 


June 23, 1973 


no less a body than the Federation of British Industries is 
making representations to the Foreign Office on the extent to 
which trade is suffering, with definite recommendations how 
to meet the anarchy prevailing in China. Let us hope this 
may correct the opinion attributed to the Home Government 
that the China tradc is not worth an effort. Considering how 
many valuable markets are closed to Great Britain through 
circumstances over which she has no control, this attitude of 
mind would seem inconceivable, were there not only too much 
reason to believe it correctly reported.”’ 


According to a late report from Peking, the Joint 


Military Commission Of: foreign consuls and Chinese . 


officials who investigated into the causes of the outbreak of 
the Lincheng outrage, have submitted their report. 

The British and American Consuls at Tsinan, the 
American Attache, Messrs. Wen Ping-chung, Sun Fung-tsao,. 
Chau Wu-tung, Tsin Ming-po and Feng Kao-hsun, delegates 
of the Chinese government, arrived et Tsinan from 
Tsaochuang last week. They held a conference w 
Tuchun Tien eg Ev and Civil Governor Hsiung Ping-chi 
today and left for Peking the same evening. 


It is reported that the Commission fixes the responsibility 
for the Lincheng outrage on the government troops. 


A’ report from Tsaochuang states that the a 


captives are still held at Paotsuku, the bandits demanding 
sum of $100,000 for their ransom. The report adds that six 
local gentry of Tinghsien, who “went to the bandit lair as 
mediators, have also been detained by the desperadoes. 


Following the release of the foreign captives at Tsao- 
chuang, comes the news that Father Mulatto, an Itali 
riest, was taken captive by bandits at Yingcheng, a 
ankow, on June 17, and is being held for ransom. 
attack was madeon the church and mission where he 
stationed and Father Mulatto. with many Chinese were taken 
captive. The Tuchun vane Yao-nan has despatched a 
detachment of troops to Yingcheng for his rescue. Followi 
this another attack and raid was made by the bandits a 
Pinglinsi, near Yingcheng, when a number of houses were 
burnt and more than 100 natives were carried of. | 


Situation in North China 


It is hard to determine which shares the greater im- 
portance, the flight of China’s President at Peking on June 
14, or the ultimatum delivered by Japan asking for the 
immediate cessation of the Japanese boycott in China, 
brought about by the recent Changsha incident. At any rate 
Peking politics are a bit worse than usual, where an illegal 
Cabinet is in formation, Parliament muzzled, and no solu- 
tion is in sight. A summary of the situation is included in a 
report from Peking by Rodney Gilbert in the North China Daily 
News of June 19: 


“Kao King-wei, who is ‘a Prominent leader.of the 


Tientsin party, was interviewed yesterday by a delegation 
of members of Parliament. He clearly defined the Tsao 
Jui (brother of Tsao Kun) faction’s policy in the present 
situation, saying that the Premier Chang Shao-tseng would 
not be permitted to return because 450 members of Parlia- 
ment, besides the party leaders, were opposed to him. Kao 
said that Tsao Kun was personally telegraphing to the 
Premier urging his resignation. 

“ He said that the Cabinet did not recognize Li Keng- 
ne appointment to the Premiership by President Li, 
ence it did not recognize his acceptance of the old Cabinet's 
resignation. He said the Cabinet were urging Dr. Welling- 
ton Koo to accept the Ministry of Foreign Affairs. 

“Kao said that Tsao Kun’s supporters would not urge the 
election of a President until the completion of the constitu- 
tion 


“The Parliamentary Commission subsequently visited 
Dr. Wellington Koo, who according to the Chinese press 
is agreeable to accepting the post of Foreign Minister. 
“Phe bankers’s help at the eleventh hour has enabled the 
Ministry of Finance to pay the local military. The follow- 
ing banks advanced $120,000 each against the salt surplus of 
the next three months:—the bank of China, of Com-. 
munications, Chincheng, Yenyeh and Talu. The total of 
$600,000 was divided between the police, gendarmes, the ninth 
division and thirteenth division, General Feng Yu-hsiang’s 
troops, the President’s guards, the Emperor’s palace police 
and various constabularies. ”’ 


The Chinese press says that President Li Yuan-hung 


carried blank mandates bearing his seal to Tientsin and is 
now issuing fresh mandates, among which one. appoints 


Tuan Chi-jui, the off Anfu Premier, Chief Commander *“for 
the Suppression of Thieves” and Chang Tso-lin second in 
command, 
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You know 
what you’ve 
always wanted 
a cigarette to do.) 
Chesterfields 
- doit. : 
They not only 
please your taste 
+ = do that) but they 
do more. 
—— ‘ 
They give 
— to your smoking 
an enjoyment 
SS so complete 
so full 
so entirely different é 
that there’s only 
to describe it— 


Chesterfiel 


of finest Turkish and American tobaccos— blended 


Vag 
a 
/ x 
wae 
{ 
A of 
¢ 
a 
ra 
, 4 ‘aad 
| 
5 
| 
ae 
‘ea 
he ¥ 
Toll 
+ 
a ~ 4 
> 
= 
4, 
* 
> 


THE CHINA WEEKLY REVIEW June 23, 1923 


The momentary lull in the crisis is due to general 
recognition that the recent tactics were bad policy. The 
Cabinet know that the President’s acceptance of their resigna- 


LZ  tior was valid. Hence their present position is illegal. | 
EK Meanwhile the President’s position in functioning from the Me 
British Concession in Tientsin is absurd. Parliament 15 
fo 8 a ~ afraid of public opinion and hence cannot pass judgment. 
‘ of Se, All are in fear of the Diplomatic Body’s sanctions for 
EVERLASTING] Lincheng which are soon. : 


AY AS, Feng Au-hsiang and Wang Huai-ching are regretting 


their hasty expulsion of the President and are frantically * 
explaining. Wang Cheng-ping, who detained the President 
at Tientsin, is generally dubbed an understudy of the Lin- 

T the average age only ten cents a day set cheng bandits. Hence he is off to Paotingfu to explain himself 
aside will provide $1,000 protection for your to Tsao Kun. 

family. That is a small and easy sum for 


For these reasons no immediate developments except 


you, yet it might mean a great deal to them if the ; iti ‘4 disintegra- 
were suddenly deprived of your support. It is not tion of his fol owing likely. 
an expense, either, for you save the money and build : F 
up a cash reserve that is a valuable credit asset. The Boycott in China 
3 the boveott, in Japanese posite 
ET lai : and the immense loss it is involving for Japan is revea in 
a lengthy communication despatched by the Japanese Chamber 
facilities for serving your life in the are in 
needs in th ; ince the movement has ome widespread, it seems t 
the Well as at home. “eq is in nature from ad 
: ‘ of the past. Previously suc ycotts Were insitut 
Ask for circular L. students and demagogues, while the present boycott is con- 
ducted by the Chinese General Chamber of Commerce and 
e +e 6 other similar public bodies, so that the movement is very 
A 7 f | widely spread and well directed. A rough translation of 
Sla 11e hnsurance 0. the text of the document sent to Tokio is included in the 
following : 
ncorp “The anti-Japanese movements which are prevailing in 
Winder A orated various parts of China demanding the retrocession of Port 
ai nder American Charter Arthur and Dairen and the abrogation of the so-called 21 
ein Office: 3 Canton Road, Shanghai. . Demands, are acts ignoring legitimate treaties and should not 
Telephone Central 8000 be allowed to continue. | 
| Branch Offices: | “The policy of the Japanese Empire towards China in the 


Canton Henkow Peking Win Bin - past has been one of leniency, fairness and justice. but in 
recent years the people of China have been misled by the 
Agencies in principal cities throughout China. action of political parties, the intrigues of demagogues seek- 
ing their own personal interests. and by unfair competitors, 
Seeeetceeseeeeseeseoeetreec eee as well as all those who blindly follow them. There 1s a ten- 
dency to mistake the shouting of anti-Japanese propaganda 
b> — fot patriotism. In the past there was an anti-Japanese 
-_ : . movement at the time of the Tatsu Maru affair; a more 
. recent one when the Sino-Japanese negotiations were in 
progress in 1915 and a further one in 1919, the severest of all, 
in connection with the question of Shantung. On each of | 
these occasions the blow to Japan was heavy, and, with these 
experiences in mind, the people of China consider a boycott : 
to be the only weapon to embarrass Japan, and whenever | 
there is any question-in dispute, they try to use it. This is 
indeed lamentable fot good relations between the two 
~ countries. 


“Japan has sacrificed-a great deal politically in the past 
and now is threatened with an incalculable economic sacrifice. 
As international relations with China are becoming very 
complex, we are unable to estimate the exact effect. It is 
highly desirable that the Imperial Government should pay 
pe cial attention to the large economic loss to the State and 
the sufferings which are now damaging and will in the future 
cause loss to the interests of Japanes® business men and 
manufacturers in China.” : 


* South and Central China 


Reports from Canton indicate that Sun Yat-sen 
along with his assistants deem the time propitious to. 
organize a strong Southern government while Peking 

/ flownders about in the absence of a President and ruling 
_ Cabinet. Several rumors were current that Dr. Sun was 
cooperating with General Chen Chiung-ming, however a 
late report from Canton states that Dr. Sun denies the fact 
that he is negotiating peace with General Chen and declares 
he will only accept unconditional surrender, but it is believed 
that a compromise will be arranged as influential citizens of 


ee 


_Hongkong and Canton who are begging all concerned to come 
: 3 Canton Road, 6th floor to terms. Fighting still, contionss but neither side reports 
| ‘ successes. e rice guilds have suspen importation, as 

, Tels Central 6316 they fear that the continuous war will be detrimental to 


business, according to a Reuters report. 


, Peking papers report that Wu Pei-fu is dropping Y 
CONSTRUCTORS OF— Sen in Szechwan and has Liu 


: | Northern Generalissimo in Szechwan, thus reversing his 
Railways, Port Developments, Electric Railways, 


attitude, since he had hitherto refused to recognize Liu as 


Plants, Waterworks, Bridges, Foundations and According to deapatenes trom. the Philippines, during 
/ | the, week under review; Manuel Quezon, speaking at N 

general developments of .all kinds. recently made again his straditional attack Amer 


administration of the Islands.” 7 
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Mail Orders Promptiy Attended 


The Shanghai Lace Hous | WALK-OVER SHOES 
HIP SENG Co. FURS & SILKS for Men and Women 
», 21 Nenking Road 4 MY Footwear for all Occasions, 
_. LACES and ART EMBROIDERIES ee Walk-Over Shoe S 
. 128P Nanking Road -Ov tore 
QUALITY Face 24 Nanking Road, Shanghai 
| 
BEST FOR L Drawn - work, Em- Supplies, Developing 
broidery, Silk Goods, Printing, Enlarging 
LAOU KIU LUEN Laces, Mandarin and Portraiture 
| Costumes, Novelties BURR PHOTO CQ. 
P424 Nanking Road «47 Nanking Road 9 Broadway | 
(mext to Watsen’s Dispensary) Opposite Astor House 
CCEN] c% Cards RUGS JEWELRY & CURIOS 
Backs Jades, Porcelains, Amber, 
amous 
Chinese drawings and Writings CHINESE CARPET @& Ivory, etc., ete. 
: Best in the Orient. RUG FACTORY, LTD. TUCK CHANG & CO. 
" Commercial Press, Ltd.| | ss Broadway, Shanghai. 1285 Broadway 
C 453 Honan Road 
THE CHOCOLATE SHOP FILMS DEVELOPED | Color Cross - stitch, 
| | Embroidery, Swatow | 
| FREE We for Drawn-work, Laces 
| Candies, Pastry and and Beads 
| _ YOUNG CO. | | CHANG CO. 
36 Nanking Road P528 Nanking Road 1297 Broadway | 
BOOKS ON. RICHTERMAN’S x 
| HAND-MADE DRAWN-WORK 
Exceptional ' Bargains LACES, EMBROIDERIES 
Technical, Business, Fiction in Jewelry, Antiques, ‘ 
CHINESE . AMERICAN Furs, ete. SENG CHUN & CO. 
Publishing Com 2 Nanking Road ro" cana 
N 4, Goods Sale on Commission Broadway 
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“It is absurd,” be said, “that Washington or its re 


“presentative should absolutely control purely local affairs, 


especially financial and economic matters. If Governor- 
General Wood, by virtue of his executive power, closes the 


National Bank, now needed in the development of commerce . 


and industry, the legislature will open another bank. 


“If law means anything the legislature is not a political 
plaything and it should make the policies that are to govern 
the country.” 


A recent Reuteri despatch /carried some information . 


relative to the internal revenue in the Philippines showmg a 
decline of sixty percent in income tax collections : 


“A drop of more than P. 2,000,000 in collections of internal 
revenue and a falling off of 60 percent in income tax collections 
for the year 1922 are the outstanding features of the annual 
report of the collector of internal revenue for the year 1922, 
transmitted recently to the department of finance. ‘Total 
internal- revenue collections in 1922 amounted to P. 
39,197,017.94, and the cost for making these collections 
amounted to P. 457,031,63, being salaries and transportation 
for employees and officers. 


“T wo sources of revenue have shown considerable decrease, 


says the collector’s report; these are the percentage tax on | 


merchants’ sales and the income tax. The increase in the 
consumption of articles supject to the percentage tax and the 
further declinein the prices of commodities account for the 
diminution of the collection of the tax on merchants’ sales. 
On the other hand. the marked falling off in income tax 
collections is explained by the fact that the tax was assessed 
and collected -on incomes realized in 1921, the year when 
Passing economic depression reached its peak. ”’ 


Japandiverted her attention from her problems in Russia 


to the Changsha riot, and is awaiting China's reply to an 
ultimatum delivered from Tokio to the effect that China must 
withdraw her boycott of Japanese goods. The recent riot at 
Changsha is contained in a report elsewhere in the review. 


GENERAL NEWS SUMMARY 


June rg. Possibility of civil war, owing to antagonism of 

* the agrarians and peasants toward the néw government 
seems strong, as late3t reports from Bulgafia indicate. 
Allies confer on subject of German memorandum with 
object of arranging a joint reply, but it seems doubtful if 
Great Britain and France will reach an agreement.—— 
President's Harding’s spokesmen assert President intends 
to ask Congress at next session to modify prohibition as it 
affects foreign ships in American waters, according to 
Washington report. 


June 15. French authorities exact heavy penalities for recent 


outrages committed by German civilians at Dortmund, and 
other towns in Ruhr valley.——Hotse of Commons reports 
legislation necessary to carry out government's intention 
to devote British share of Boxer Indemnity to purposes 
of mutual benefit to Britain and China. | 


Fune 26. Bulgarian Cabinet resigns en bloc in consequence 
of Parliamentary difficulties——Subject of Ottoman 
debt hinders a solution of Near Eastern Affairs at Lausanne 

ference-——President Harding presents Governor- 


General Wood of Philippines with Roosevelt Memorial — 


Association gold medal, which was received by proxy for 
General Wood. 


June 18. French grip in the Ruhr Valley is tightening all 
communication between occupied and unoccupied Germany 
is subject now to French permits.--—Stambulisky, Bulgarian 
Premier is murdered, the new government asserting he was 
lynched by French peasants.——Turkish prohibition law 
enforced.--—Washington report says Britain pays United 
States $69,000,000 in Liberty Bonds on account of war debt. 


June 19. Bombay report says India threatens Citizenship War 
if Indians in Crowned Colonies are denied British citizen- 


ship rights and equality treatment.——Federation of British 


Industries makes urgent representations to Foreign Office 
on growth of anarchy in China, showing how it Int British 
trade in the Orient.——Relative’ to increase in Yangtze 
Naval Patrol Secretary of the Navy cables every effort to 
relieve situation will be made. Situation will be laid before 
Congress and urgent request for new ships mafle. . 


 Fune_20, President Harding gives details of national revenue 
~ and expenditure showing asurplus of $200,000,000 this year, 
as compared with a deficit of $823,000,000.——U. S. Admi- 
ral Andrews arrives in France to take up new post as Com- 
mander-in-Chief of U. S. Naval forces in Europe, 
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Howe 


Scale For every use 


Scale 


Specifications for Scales 
outside the ordinary line 
receive careful attention 


MUSTARD CO. 


Sole Agents for China, Hongkong and Macao. . 


Shanghai. Tientsin, Hongkong. Canton, Hankow and Harbin. 
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Weekly Cotton Market Report 
By A. B. Rowunfeld © Sen 


Asia Banking Corporation China Cotton :—Since writing our last week’s report in 


Ea] Capital, Fully Paid......G. $4,000,000 of cotton, the market experienced a sharp advance, due 


principally to the covering of shorts in the early positions. 
The new crop months have sympathized to some extent 


| ‘ : but without bringing about any increase in general business, 

An American bank rendering cc mplete the transactions being principally among professionals. 

| service for trade with the Orient . As to July and August positions we cannot express 
. any opinion. Our stocks are small and cannot be 


and all other parts of the world increased around the present level by shipments from the 
interior, so that the course of prices for July delivery at 
least is within reasonable limits, entirely subject to man- 


q : ? ipulations by the few interests who control the stock and 
‘ HEAD OFFICE: 35 Breadway, NEW YORK the floating supply of contracts, We think, however, thet 
D OFFICE FOR THE ORIENT ‘ the outside interest is small and that by notice day it wi 


be found that the position will have liquidated itself. 
From the above it will be seen that whatever views 


SH ANGH Al . _ are entertained as to the ultimate course of prices, a con- 


servative policy appears to be desirable for the immediate 
future. The situation continues to hingé on future develop- 


: ments, but our opinion is that the chances for successful 
ae Wee SDALL R. BUCHAN } operations continue to lie on the Bull side. 
General Manager in the Orient Eatracts of Correspondence. 
| Corner of Kiukiang & Kiangse Roads Chekiang Province, jock Fune.—Weather has -heen ideal for 
) the growing crop and the plant has recovered rapidly from 
Telephone Centra’ 1324 the effects of the recent cold weather. Chopping is nearing 
This Bank is a depository of the United States Govern- 
ment and is therefore prepared to cash waregistered favorable will make Tepid progress. ‘ 
War Savings Certificates of the 1918 Series. Kiargsa Province, yoth Fune—Perfect weather prevailed _ 
. during the week, and the plant is forging ahead at a good 
rate and is now in good condition. | 
| avorable for all crops, cotton is doing fine, stands are good ; 
SHANGHAI HANKOW YOKOHAMA and free of grass and weeds, plant is ahead of last year in 
CAN ION MANILA TIENTSIN growth. 
* HONGKONG PEK ING SAN FRANCISCO Shansi Prowince, gth June.—A great deal more cotton i¢ 


being presto’ this year than last. The land is moist and 
in good condition and the outlook is for a large crop. ) 


: ee C’ihli @ Shantung Provinces, 7th June — In these two provinces 
eee GR a a aa the rainfall was in the nature of heavy showers and we were 
also honored with a hailstorm and we think they were 
rather beneficial than otherwise; as a whole the weather 
~~ S Ss has been fairly warm and the crops are making good 
progress. 


. Yarn.—The yarn market has had a steady undertone 
j , FREYN BR ASSERT. during the-past week with a slight weakness showing at i} 
9 : the close, owing to the political trouble up North. As to 
7 : ' future prospects, we continue to regard the outlook for 


| higher prices owing to the fact that stocks locally and in the 
and COMPANY prions 
: Liverpool, June 14, 1923. 


- Middling American, Spot...........16.74 Pence 


Blast Furnace Plants Market :—Steady. H 


New York, June 14, 1923. a 


Steel Works New York Market: Cents 
Rolling Mills 
3 Appraisals and Reporting Bombay, June 14, 1923. 
Bombay Market :— 
Broach, F. G. July/Aug......-...Rps. 539 per Khrandy 


Fully Good Bengal, July ....-:..-. 438 » 
Fine Oomra, , 432 ,, 
Market :— Firm, 


” 


Shanghai Market 
Taichong, % 39.00 
Shensi, No. 1 Spot 40.00 
Market :—Steady. - 
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ADVERT ISING THE INTERIOR 


- We offer a service whereby your sales 
_ message can be ‘tarried to any part of China, 
at half the cost of any other medium. Made 
of strong galvanized iron sheet, size 3. x 43,” 


SHEET PAINTED BULLETINS 


placed in vital locations in the towns and 
villages of the interior will bring you results. 


The expense of printing posters is eliminated. 
Designs _may be | changed if desired. 


PERMANENT and ECONOMICAL 


THE ORIENTAL 


ADVERTISING DEPT. 


113 Avenue Edward VII. 
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Foo Union Bank 


(Established 1916) 


Subscribed Capital. $2,000, 000.00 
Reserve Fund............ sevens $ 200,000.00 
SHANGHAI BRANCH 
27 Jinkee Road : 


Telepraphic Address *‘ CHUNG FOO”’ 
Central 1929 Manager's Office 


6468 

6469 | Genera Office 
6470 

5620 T. T. Department 


Telephone Nombers 


Antung Hangchow Ningpo 
‘Tientsin Canton Hongkong Shasi 
Changchur Usuchow Soochow 
Shanghai Changshs I-chang Tainkiangpu 
Changteh Kiukiang W usih 
Peking Chengchow Nanking Wuhv 
Hankow Chinkiang Pengpu Yangchow 
Fengtien Shaoshing 


Foreign Agencies and Correspondents | 


Baltimore Cincinnati Montreal San Francisco 
Berlin Cleveland New York Seattle — 
Boston Detroit Osaka St. Louis 

_. Buffalo Kobe Paris Tokio 
Cebu London Philadelphia Washington 
Chicago Manila Pittsburgh Yokohama 


Every description of Banking and Exchange business 
transacted. Interest allowed on Current Accounts and Fixed 
Depesits in tacls, dollars and other currencies according to | 
arrangement. Savings Deposits taen. All kinds of Trust 
Business undertaken. 

Credits granted on approved securities. 


Safe it Boxes, 
D. Zar, Sub- anager 


The Ault & Wiborg 
China Co. 


37 Canton Ghent | 


Factories & Headquarters in Cincinnati, 
Ohio, U. S. A. 
Established 1878 
MANUFACTURERS OF 
Printing & Lithographic Inks 
Dry Colors 
Aniline Dyes 
Enamels, Paints & Varnishes 
Typewriter Ribbons & Carbon Papers 
Writing Fluids 
DEALERS IN 
Priating & Lithographic Machinery 
_ description 
Papers of all kinds 
tadquarters in China for supplying eve 
of Lithographic or Priuting 


Foreign experts in all above lines will give 
you advice at anytime without obligation 


your part. 
Branch houses carrying stocks at Canton, Hongkong, 


of every 


Hankow, Tientsin and Manila. 
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Shanghai Exchange for Week Ending Wednesday, Juve 13th, 1923. 


By Maitland, Fearon and Brand 


Exchange:—A fter slight fluctuations the London price of silver at 
higher than last week, The rate for two months forward is cuoted 31 y_4. Our 


official quotation went down 
closing quotation of 3/134. 


2d, on the 8th inst, but on the 11th recovered to last week's 


Throughout the week our Market has ruled steady for June delivery, with Jd. to yd" 
above official quotation offering, but weak forward with a doubtful 3/1§ for August T/T 
on London, falling to 3/1 December. We close much on these lires, with little or no 
cover offering in the shape of Export Bills, and an easy undertone, 


Our stocks of silver are reported as follows :— 


Sycee and Bar Silver 22,070 CCO an increase of Tis. 49 coo. 


Chinese and Mexican Dollars..... $ 433,720,coo sn increase of $ 910,000. 
Estimated value Tis. 46,748,000 as against Tis. 49.365,c00 held at this time lest year. 
|Tbureday | Friday | Saturday | Monday | Tuesday | Wednes, 
June’ June 7 | June 8 | June g | June rn] June 12) June 13 
opening | opeming | opentmg | opening | epencng | opening 
closing | ciosing | closing | closing closing | closing 
T/T London} 3/1) | 3/14 | | 3/8) |: | 3/88 
3/1 3/18 | | s/t 3/3 
T/T India 236.432) 2321 231 231 | 232) 232} 2324 
T/T France (1,110,385 1115 1110 1115 1120 | 
T/TW Y. 713 733 72 72 
T/T H'kong 73 733 733 733 
T/T Japan 68 685 | 683 68} 68; |. 68} 
T/T Batavia 188 18, 187 1834 188) 188} 
T/T Straits 75 754 754 75 75 75 
Bk's buying 
B/L 
B/L. 
eatin 3/34 | | | 3/398 | 3/38 
qm/s ,, D/P} — -| 3/328 | 3/3 3/3 | «3/32 | 3/38 
D/A | | 374 3/3 | 3/4 3/4 3/4 
qm/s B/F. 
1,160,385) 1165 1160 1165 bir 1175 
qm/s N.Y 
Le. 77.707 | 75 74 75 
qm/s,, Docs} — 77 75 75 753 75% 754 
tHased op 
June June | Juneg | June is | June June 13 
on rising Market, 
don Price 
of Bar Silver per oz. 
English Standard 
¥. Pri Bar 
tha G. $. 654 1G. §. 65 G. 8. 643 /G. §. 654 G. $. 65} 
Shanghai Price 
_ of GoldBars (weight Th. Tis. Tis Tis. Tis. Tis. 
Tie. 10 ( Chauping 
978 ) 32670 326°° 327° 327°° 
| | | | | ite | 
‘Shanghai Mezi- 
can Dollars per$100 | 71.95 71.9375 | 73-925 | 78.975 
Native Bank Rate of . * 
Interest (Callmoney) a% |, 4% | 48% 4% 34% | 4% 
London for 
vious day. 
**Ciosing Price in 
New York for Pre- 
viausday 
Bank of England rate of discount 3% Lendon on Paris T/T 72 
Bank of France rate of discount 44% London on T/T 372 
London open Market of rate Dis. 3 m/s 255% New YorkonLondon T/T 46:4 
275% Bombay on London T/T 1/3¥, 
Hor om T/T 2/35 
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WHAT DO YOU KNOW ABOUT THE MEN OF AFFAIRS IN CHINA TODAY ? 
Do you know the names of the leading bankers, the men who > | 
| 

| 


Fa the cotton and flour mills, the men who are interested in conservancy and 
ood prevention, the men who are pice, Beater seo China educationally, the lead- 
ing military governors or tuchuns, mem of the various cabinets in recent years? 


For example do these names suggest anything to your mind? 
H. Y. Moh Alfred Sze Y. T. Tsur Tang Shao-yi 
Li Yuan-hung Hsiung Hsi Ling Tsai Yuan-pei Tuan Chi-jui 
Fong F. Sec Chang Tai Yen David Yui | Sun Yat Sen 
P W. Kuo Welliogton Koo W. W. Yen C. C. Nieh 
j Li Ming Wang Chung-hui C. T. Wang Hwang Fu 
| K. P. Chen Sung Han-chang Liang Shih-yi Kan Yu-we © 
Che Shih-yuan Lu Yung-hsiang Tsao Kun - We Pei-fu 
These twenty-eight names oye individuals who are fairly well : 
known, but outside of their names what do you know about them—about their 


educations—official life—present addresses— age—and so on. The next edition of 


: will give you just the information which you desire regarding these men and also 


the biographies and pictures of about 500 additional men who are active in the pre- 
sent day affairs of the Republic of China. 


_ If you are interested in China, are engaged in business in the Far East, 


| a y pages Ustrations ted On a good grace 
| aad suitab!y bound for office and library use. _— 


Orders must be placed in advance 
Prices: Imitation Leather, $5 - Cardboard binding $4, 
Note: If you are a subscriber to the WEEKLY REVIEW deduct $1 from the above prices. 


Fili out this blank and mail today 


WEEKLY REVIEW 


. Millard Publishing Company 


No. 4 Avenue Edward VII Shanghai. 
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New Books and 


Publications 


The Old, Old Question—in China—Opium 
~ League of Nations. Traffic in Opium. Summary of Answers to the 
| Opium Questionaire, 1921. Also resolutions adopted by the Advisory 


Committee of the League of Nations. Published by the International Anti- 
Opium Association, Peking. 


Bulletin of the International Anti-Opium Association, Peking, Vol. 11, 
No. 2, No. 4. 


Reports of the Thdia government on their Fulfilment of the Hague Opium 
Convention. Also Operations ef the India Opium Department. Published 
by the International Anti-Opium Association, Peking. rs 


The Narcotic Situation in The United States of America. 


Published by 
The International Anti-Opium Association, Peking. 


The War Against Opium. The International Anti-Opium Association, 
Peking. Tientsin Press, Ltd. 1922. 250 pp. With map. 


HE International Anti-Opium Association was organized 
Z 3 in 1918. “At the instigation of Mrs. Hamilton Wright, 
Major A. E, Wearne, M.C., Reuters correspondent at 
Peking who had recently returned from service with the 
Australians, called a meeting which resulted in the formation 
of this Association. Dr. G. E. Morrison, another Australian, 
| Bishop Norris, Messrs. Bevan;-Davis, Edwards, Hillier, 
Lowry, Ramsay, Ridge, Strong and the Rev. Arthur Sowerby, 
all Peking residents, were present. Much valuable assistance 
was secured from the moral support given to the movement 
by the Chinese Customs. Mr. A. E. Blanco of that service did 
~ much to emphasize the importance of the morphia trade. .. . 
= From the commencement the Association has been favoured 
by the good will of H. E. President Hsu Shih-ch’ang. ... . “4 
Thus this distinguished Association came into being, as told 
on pp. 1-2 of the Preface to Te War Against Opium, and it has 
developed flourishingly under the guidance and with the 
membership of a long list of well-known foreigners and 
Chinese in North China. 


A word as to the achievements of the Association which 
has put out the valuable book, and pamphlets listed above: 


Premier Lloyd George urging him to impress upon the League 


opium throughout the world to actual medical requirements. 
This matter was actively pressed by Sir William Collins who 
was urgently advocating the anti-opium cause in London. To 
this action no doubt was largely due inclusion of the question 
—of ratification of the Hague Convention in the Peace Treaty. 
As a result. enemy countries which had previously refused to 
ratify the convention were compelled to do so.’ ‘“‘ The most 
important result of the Association’s work, other than those 
already noted, has been the bringing to bear of public opinion. 
both Chinese and foreign. upon the drug question in the East. 
Next perhaps in importance is the exposure of the inadequacy 
of legislative conditions which, for instance, have for years 
allowed vast quantities of morphia to be manufactured in. 
and transported across, the United States; which permit the 
individuals of nations to commit with impunity against those 
of other nations acts such as large-scale sales of morphia, 
which in their home countries are serious crimes, The As- 
sociation has pointed out that few nations have, in accordance 
with the spirit of Art. 16 of the Opium Convention, taken 
steps to apply pharmacy laws to their nationals resident in 
China, 

‘ The Association has brought to light the fact that there 
exists no effective service in China for prevention of import 
and export of opium and other drugs. The Chinese Maritime 

ustoms has as its main object the collection of duties at the 


Ports and not the watching of China’s far-flung coast-line. 
This function appears to be intrusted to police forces of 


to the coastguard service in foreign countries. 


ye 
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by 
R. A. Parker 
Translator and~ Director 
of Chinese Studies 


“ At the close of hostilities in Europe a telegram was sent to- 


of Nations the importance of restriction of the cultivation of. 


doubtful efficiency. There exists no special body comparable’ 


June 23, 1923 


Just off the press 


EXERCISES IN THE 
|. SHANGHAI DIALECT 


to the Shanghai . Municipal Council 


| ‘The book is an up-to-date production, embodying 
many new expressions which have come into use in 
recent years. 


Mixed Court Forms | 
. | translated into the Local Dialect. 
Full Glossary Bound in Cloth 


| Price $ 2.75 | 
On sale at all Booksellers. 


SOLE AGENTS 


Edward Evans & Sons, Ltd. 


30 NORTH SZECHUEN ROAD 


SHANGHAI 


“As a result of the Association’s Work the Japanese 
Government in the fall of 1919 issued new Consular Orders ’ 
requiring a more stringent control of the narcotic traffic in 
China. 


“Steps have been taken to call the attention of the 
International Postal Congress to the evils resulting from the 
shipment of morphia by parcel post. These steps. . . have 
been successful and fresh regulations have been introduced. 


“The attention of the British Chambers of Commerce in 
Shanghai was drawn in 1919 to the harmful nature of the 
opium and morphia trade with the result that. .” an important 
resolution was passed by the Conference. | 


Last to be mentioned but far from the ledst in importance 
the Association has done a considerable amount of publicity 
work for the general student and reader. The most valuable 
report of the whole opium question is that given in The War 
Against Opium which has been prepared by the Board of 
Directors of the Association. This book has ten chapters 
of which several were prepared by Messrs. L. R. O. Bevan, 
Grover, Clark, Douglas Gray, Arthur Sowerby, and Miss 
Kathryn B, Clark. The early history of opium, its effects 
on int?rnational relations, its importance in China today, 
medical aspects of the question, the attitude of Britain, 
India, the United States and Japan, the legn! aspects 
of the question, and the various opium monopolies are 
discussed in considerable detail. A valuable map showing 
the distribution and relative amount of the cultivation of 
the poppy and of the trade in opium and morpMia during the 
season of 1919-20 is included—the work of Mr. and Mrs. 
Grover Clark.. Miss La Motte’s work.on The Opium Monopoly 
has also been made use of in part. No student of the opium | 
question in the East and the West can afford to overlook this 
comprehensive report. | 


H, F. MacNair 
June 12, 1923. | 
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S. 8. Harold Dellar, May 19. To Boston. \ 
To San Francisco. Intestines, Sheep's Salted Pls. 14 
18 
Tallow, Vegetable.... ,, 9.537 To Chicago. 
To Seattle Silk, Raw, Filature: 
OU, WO Pl. Wild, other Ports, Bs. 
QO Pleo. 40.32 
To New York. Hk. Tis. 3 673 
Camphor 168 To Buffalo. 
Egg, Albumen, Dried. 496 ‘ 4 Pls. 
Egg, Yolk, Dried..... 13 Intestines, Pigs,’ Salted, ys 
Hides, Buffalo ....-..7 5, 136 To South River. 
Skins, Untanned...... ,, 106,400 Other Ports Bis, 71.. 254-37 
To San Pedro. 
Egg. Albumen, Dried. . Pis. 84 Silk, Raw, Re-reeled: 
White, other Ports, 
S. S. President McKinley from 
Silk, Raw, Steam Filature: 
U. S. A., May 21. 
White, Shanghai, Bis, 
Iron Shaftings .....-- ., 28 Silk, Raw, Filatere: 
Bones, Cow ........- go 
Flour, Wheat........ » echer forts, 
Cotton, Waste ....... 339 
Wax, Parafhin eee 389 
Chinaware, Fine...-.-. 4s 
Hanover, from U.S.A., May 2t- Ege Albumen, Uried .. 26 
Feathers, Goose $47 
iron, Galvanized : Hair, Human...... 102 
Wire Shorts Pils, 1,265 Rhubarb 14 
Cotton, Raw, Bis.1,600 ,, §,709 Straw, Braid, White... ,, 43 
Flour, Wheat.....-.+ ,, 15,03! Skins, Dog.......... Pes. 8,038° 
S.8 President Madison, May 25. Skins, 
Shine, Gable 59 64 
To Seattle. Skins, Squirrel ? 
Silk Piece Goods ..... Pls. 0.10 Skins, Weasel ....... »» 10,000 
Ps 156 Skins, Weasel, with Tails ,, 1,010 
Feathers, Peacock ....° ,, 100,000 
Skins, Squirrel ....... 3,600 Carpets Tis. 20,506 
To Kansas. S. 3. President Taft, May 25. 
Silk, Pongees, Shantung P's 1.08 Eonolulu. 
To Tea, Black, Shanghai. Ps. 
Silk Cocoon Strippings : Carpets........- Hk. Tis 1,193 
Shanghai Bis.9 ..... Pls. 27.54 To San Francisco. 
Silk, Waste : Silk Piece Goods..... Pls. 2.02 
Shanghai, Bls 31. Silk, Pongees, Shantung 0.60 
Tu Scranton. Egg Albumen, Frozen, ,, 401 
Silk, Raw, Filature: Egg Yolk, Frozven-.... ,, 106 
Wiid, other Ports, ils Egg Whole, Frozen... ,, 147 
Pls. 10.83 Groundnuts, Kernels... ,, 2,520 


To Wilmington, 


Skins, Goat, Untanned, Pcs 


46,900 Umbrellas .. 
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What the Ships Carry America Chine 


Returns of the Shanghai’ Customs | 
(Keys Pieul er £99 1/3 pounds; Bis. Bales; Pcs.— Pieces: Hb. Tis., Cunoms Rete Tis, May 1.22 equal Gold $7) 


Hair, Human .... .. 10 
Tallow, Vegetable 323 
2,368 


Pcs, 


Carpets....-....+ Hk, 14,989 Carpets.......-.,Hk. Tis. 267 

To Los Angeles. : To New York. 

Silk Piece Goods ..... Pls. 0.12 Silk, Raw, Steam Filature: 

Egg Albumen, Dried ..__,, White, Shanghai, Bis,” 

Egg Yolk, Dried ....- 45 - SS is 15.03 

fo Baltimore. Whi other Ports, 

Egg Yolk, Dried ..... 288 ” 149 

To Boston. Wool, Sheep’s.....+- 19 
Skins Pes. 9,084 

Skins, Marmot ” 10,206 

To Chicago. Skins, Raccoon....... 1,430 

Silk, Raw, Filature: Skins, Weasel.......- 5; 950° 

W id, other Ports, Skins, 


45 


Hair, Horse......... Pils. 31 
Skins, Goat, Untanned.Pcs. 105,567 
To New York, ¢ 
Silkk, Raw, Re-reeled: ~ 
White, Shanghai, Bis. 


Wild, other Ports, Bis 


Peete Pis. 135.84 
Silk Cocoon, Refuse : 
Shanghai, Bl. 26... Pls. 86.76 
Camphor 200 
Egg Albumen, Dried ..__,, 458 
Yolk Dried..... ,, 636 
Egg Yolk, Moist..... ” 252 
Feathers .... eee 7° 


Hair, Human.....++- 5, 120 


Intestin cs, Pigs,’ Salted. ,, 203 


Seed, Sesamum ...... 840 
Tobacco, Leaf ......- 225 
168 


Skins, Weasel ....... Pes, 5,000 


S. 3. West Keats, May 29. 


S, 8, Tenye Maru, May 29. 


To San Francisco. © 

Tea, Black, Kiukiang . Pis. 3 
Tea, Black, Hankow.. ,, Rs 
Carpets. .....+-- Hk. The. 435 
To Baltimore. 

Straw Braid, White... Pile. 9 
fo Chicago. 


Silk, Raw, Filature : 
Wild, other Ports, Bis, 


94. ees 94.65 


Carpets......+.,Hk. Tis. 163 


S, S_ President Clepeland, from 
U.S. A., May 23. 


Cotton Goods, Unclassed Yds. 2,699 
Almonds ee tee Pls. te 
Canned Asparagus .... ., 6 
Canmed Fruits........ tr 
Coffee Beams .....++. 189 
29 
Leather, Calf ........ 2 
Milk, Evaporated ..... ~~ 187 
Oranges, Fresh ..-- ,, 684 | 
Paper, Chipboard .... . 148 
19 
Shrimps, Dried... eee ” iz 
Soap, Laundry 168 
Sugar, 4 
Canned Fish ......--. Doz. 156 
Canned Vegetables .. .. 
Jams.. gy 3° 
96 
Fire-bricks . ere 1,880 


Cigarettes ...... -.++« Mille 47,500 
Treasure, Silver Bars Ht. Tis. 999,248 
President Madison, from 
U. $, A., May 
Bacon and Hams..... + Pls 6 
Motor-cars .......... Pcs. 10 
8, Kendal Castile, May 31.- 

To Boston. 
Tea, Black, Hankow.. Pils. 5 
To Wilmington. 


Skins, Goat's Untanned Pcs, 11,862 
Te New York. 
Tea, Black, Kiukiang.. Pls. 202 


Antimony Oxide ..... on 336 
Antimony, Regulus... ,, 1,848 
146 


Skins, Doe... Pes, 10,985 
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Outline for the Study of Current History, 
Finance and Commerce of China 


H. F. MacNarr, Px. D. 
Professor of History and Government, St. John’s University 


This outline, primarily for the use of middle schools and colleges, is 
based upon the Review for last week. It ts not intended that the whole 
of the outline be used but that those topics be selected that are found to 


be adapted to the class. 


1. International Affairs 


Topic 1: The Release of the Bandits’ 
Captives 
References: Pp. 65 -66,80,82, 


Questions: 1. On what date were 
the foreign captives released? 2. How 
many of ‘the Chinese captives were 
released? 3. Why have not all the 
Chinese been released? 4. Is the Peking 
government as interested in the release 
of the Chinese as that of the foreign- 
ers? Explain fully. 5. What arrange- 
ments were made for the release of the 
captives? 6. Would you consider that 
the bandits were successful in their 
object? 7. What effect is this eely to 
have upon other bandits? 8. hat 
statement was recently made by General 
Chang Shou-tsang in reference to the 
Lincheng outrage? 9. What action was 
taken by the Diplomatic body in Pekin 
as a result of this? On what grounds: 
10. What has been done by the Interna- 
tional Commission of Inquiry? What 
nations are represented on the Commis- 
sion? 11. What is the meaning of the 
first editorial ? 


Topic 2: Background Factors of Banditry 
References: P. 67 


Questions: 1. What is the object of 
this article? 2. What is a paradox?’ 
Give instances cited in this article. 3. 
Who were Ward, and Gordon? At what 
period did they work in China? 4. What 
is mentioned as being especially note- 
worthy about the bandit movements of 
recent years? 5. Is banditry a new or 
old phenomenon in China? Explain? 6, 


What is mentioned as being the 
fundamental question which was difficult 
to solve in the relations of Chinese and 
foreigners during the 19th century? 7. 
What was the alliance of England and 
Japan called, and what was its prime 
significance? 8. What effect did the 
European War of 1914-18 have upon 
the thoughts of the Chinese in reference 
to foreigners? 9. 
nationals of Austria, Germany, and 
Russia been, weakened in China during 
recent years? 10. Name some of the 
effects of China’s having sent laborers 
to France during the war? 11, What 
are the conclusions of the writer of this 
article? DO you agree with them? 


Topic: 3 The Chinese in the Philippine 
Islands 


Reference : Pp. 68-70 


Questions: 1. How far back can 
the relations of the Chinese with the 
Philippines, be traced? 2. Who was 
Chao Ju-kua? 3. When did the Spanish 
enter the Philippines, and what traders 
did they find there when they arrived? 
4. What proofs are thert of important 
relations with the Pilippines under the 
Ming dynasty 5. Give evidences of the 
results upon the Philippines and the 
Filipinos 6f Chinese in the islands. 6. In 
what ways has the position of the 
Chinese in the islands been improved 
under American occupation? When 
did the Americans take over the 
Philippines? 7. Why do the Filipinos 
not wish the Chinese to settle in their 
islands in large numbers? How haye 
they shown this? 8. What has been the 
attitude of the American government 
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toward Chinese immigration into the 
islands? Explain fully. 9. What can you 
say as to the commercial position of the 
Chinese in the islands? 10. What is the 
book-keeping law which is causing so 
much difficulty at present? Is this the 
first attempt at such legislation? 11. 
What is the writer’s attitude toward 
ee legislation in the is- 
ands 


2. Domestic Affairs — 
Topic 1: The Overtarn of the Peking 
Government 


References : Pp. 84.86 


Questions: 1. Why was the recent 
resignation of the Peking Cabinet of a 
little more significance than usual? 2. 
Was it unexpected? 4. Who were Pre- 
sident Li’s choices for the Premiership ? 
4. Why was he not successful in getting 
a new Premier? 5. How are finances 
mixed up with the: present political 
struggle in the capital? 6. Why are the 
relations of Chang Ying-hua and Tsao 
Jui of importance? 7. What step has 
President Li recently taken? Why? 
8. What part is Tsao Kun playing in the 
squabble? 9. What is the position of the 
Peking gendarmerie at present? 


Topic: 2: Chinese Ratepayers Meeting in 
Shanghai 
References: P. 72. 


Questions: 1. What is the Chinese 
Ratepayers Association, and what are 
its purposes ? 2. What facts were touched 
upon in Mr. Chu’s report? 3. What is the 
uestion in reference to the Mixed 

ourt? Why is it different from the 
question of Extraterritoriality ? 4. What 
complaint was registered in Mr. Chu’s 
report? 


Topic 3: Affairs in South China 


References: Pp. 78,80,86 
Questions: 1. What are the expenses 


. of the Civil Governor to be limited to? 


2. What is Mr. C. C. Wu doing at 
present? 3. What constructive schemes 
are being planned by Judge H. Y. Loo? 
4. How much money has been contributed 
by the Canton municipality to general 
headquarters for war expenses during 
the past two months? 5. How much has 
been contributed for provincial admin- 
istrative, and for school expenses? 6. 
What is General Chen Chiung-ming 
doing now? 


th 


Gable Bot- 
tom cars for 
Iron Ore 
supplied to a 
China Iron 
Mine. 


KOPPEL INDUSTRIAL 
CAR & EQUIPMENT C0. 


No. 2 Canton Road 
SHANGHAI 
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In The United States Court for China 


(Established by Act of Congress of June 30, 1906.) 


jupcr, Charles 5. Lobingies. 
U.S. Arrorney, Leonard Husar. 

U.S: Commussiongsr, Nelson E, Lurton. 
Crerx, William A. Chapman. 

le EY Orrice Hours 10-12; 2-4. 

5. Marsa 
Thurston R. Porter. 
Prison Puysic1an, Dr. T. B. Dunn. 
Wm. Van Buskirk. 

TIENTSIN : 
SpectaL Deputy Marsnat, Harry V. Fuller 


All Notices, Announcements, Judgmentrs 
Orders and otlér Proceedings appearing in this 
department of Tue Weexty Review may be 
accepted as authentic. 


Motion Day. 


All contested motions and demurrers will 
hereafter be heard on Mondays. beginning at 3 
P. M.; provided notice thereof with proof of 
service on the adverse party or his attorney shall 
have been filed in the clerk’s office by 1 P. M. 12. 
Noon of the preceding Saturday. 


ADMISSION TO THE Bar. 


Hereafter, applicants for admission to the bar 
of this court, whether previously admitted else- 
where or not, will be examinedon the following: 

1. Extraterritoriality,25 Corpus Juris, 299—331. 
2. Extraterritorial Cases. 
3. Extraterritorial Remedial Code. 
4. U. S. Rev. Stats., secs. 4083—4131 (Act of 
Congress of June 22, 1860, 12 U. S. Stats. at 
Large, Ch. 179.) 
5. China Court Regulations. 
6. Act of Congress of June 30, 1906 (34 U.S. 
Stats. at Large, Ch. 3934). 
Nelson Lurton. 


W. W. Blume 


{ Roland S. Haskell. 
Shanghai, China, January 2, 1923. 


Viisates of Recent froceedings 
Hearing; : 


June 14, 1923, Cause No. 2145, Adam Szyszlo v, Shang- 

hai Estate Co, Ltd. 

testimony taken of plain- 

tiff, B, Dolgoshein, Mme, 

Voronoff, A. C. Barry, 

V. Ugretzoff, Mme. 

Boldirey, Mrs, Sullivan, 

Ma .Foh Pao, Ben- 

jamin, Zee Tub Tai, 
Kiang Zung Yi. 

2135, Adam Szyszlo v. Shang- 
hai Estate Co. Ltd: 
testimony taken of G. C. 
Wingrove, A. M. T. 
Woodward, Tsu Siao De, 
G. L. Wiison; submitted. 

2240, In re adoption of Nina 
Volskonsky, a minor; 
testimony taken of A. |. 
Ufford ; L, H, Ufford, L. 
A.MoGillivray; submitted. 

2206, Shanghai Hotels Limited 
v. As P. Pattison ; 
tastimony taken of J. 
Klass ; submitted. 

1678, Hung Tai Hong v. Asia 
Banking Corporation and 
Gaston, Williams & 
Wigmore, etc,; on motion 
to strike and on demurrer; 
submitted, 


Bar EXAMINING 
COMMITTEE : 


2244, In re Hester Smith's will; 


Ne testimony taken of A. T. 
Heuckendorff H. 
Dunning; submitted, 


BANQUE BELGE POUR L’ETRANGER, PLAINTIFF, v. 
ONTGOMERY WARD & CO., DEFENDANT. 


(Continued from last week) 


Much the same may be said of the further aver- 
ment that the remaining articles were never in 
defendant’s possession. So late as December 1, 1921, 


defendant by its present manager wrote plaintiff as 
follows: 


“We beg to acknowledge receipt of your letter of the 
30th November, 1921, regarding certain goods which should 
be stored in our godowns at 6/7-C French Bund and at 20 
Museum Road, and which should be held by us subject to 
your order. 

We regret to say that according to our records, the 
following only are at present in our possession : 


Approximately 47 c/s ....-..+«+-. Steel Stoves 


It will be seen that this not only admits possession 
of part of the bicycles but as to the rest merely dis- 
claims possession “‘at present” leaving the implication 
that they may have been previously in defendant's 
possession in which case, of course, defendant would 
be obliged to account for them. We do not consider 
this showing sufficient to overcome the document (Ex. 
A) reciting possession on May 9, 1921 “for account of 
the United States Import & Export Co.” of specified _ 
goods which “have been transferred to your (plaintiff’s) 
order,” etc. 

It will be seen therefore that the case as proved is 
not one of pledging defendant’s property for the pay- 
ment of its manager’s personal loan but merely of his 
executing a document which transfers defendant’s 
liability as bailee from the original bailor to plaintiff. 
This was one of the documents which Tillson was 
expressly authorized by the power of attorney then 
existing to execute, for it was incidental to the delivery 
of the goods. Previously, it would appear they had 
been held “for account of the United States Import & 
Export Co.” Now they are to be held for plaintiff. 
But this change in no way prejudiced defendant, and 
affords no occasion for repudiating Tillson’s authority 
unless the gonds were actually owned by defendant 
which, we repeat, has not been sufficiently shown. The 
document (Ex. A) containing these recitals regarding 
ownership was executed by one who is conceded to have 
been defendart’s duly authorized agent at the time. It 
was admitted in evidence without objection and we know. 
of no principle upon which it could be disregarded. .. 

But while the document entitles plaintiff to claim 


possession of the goods therein described, we know ~ 


from another document (Ex. E) that plaintiff is not 
the owner but merely a pledgee and that its claim is 
limited to the unpaid balance of Tillson’s note which 
according to the evidence (p. 10) is Taels 8,949.40, no 
interest being specified. We think, therefore, that 


_ plaintiff’s.recovery and defendant’s liability, in case it 


cannot produce the property, should be limited to that, 
amount although the prayer is for Taels 14,000.00. 
Indeed the evidence as to the value of the property 
would not justify such a judgment, for the witness 
Parlani, who testifies as to value, fixes the total at 


_ Taels 9,500.00 (p. 19) and while he is not positive that 
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( Before the Commissioner) 


June 16, 1923, Cause No. 2185, Cnung Foo Union Bank 
| vy. D, A, Duskin; 
testimony taken of Han 

Chai Fong. 


Judgments and Orders: 


June 14, 1923, Cause No. 1676, H. M_ Shirek v, Getz 
Bros. & Cao. of the 


Orient, Ltd, judgment 
for plaintiff. 

| 99 2095, Thacher v. Thacher; 
decree, 

sy 16, 45 » 99 2240, In re adoption of Nina 
Volskonsky, a minor; 
decree, 

0B, 2244, In re Hester Smith's 
will; order admitting will 
to probate, 

18, 4670, Swinehart v. Swineh «tt ef 

al.; order appointing 

trustee. 


18, yy 2206, Shanghai’ Hotels Limited 
v. A, P, Pattison; judg- 
ment for plaintiff, 


(By the Commissioner ) 
June 16, 1923, Cause No, 2185, Chung Foo { nion Bank 
v, D, A. Duskin; judg- 
ment for plaintiff, 


Aszignments tor Hearing: 


June 26, 1923, 9:30 a, m., Cause No. 1945, Che- 
mische Fabrik Griesheim 
Elektron v, International 
Banking Corporation. 

89 9:3¢ a. m., Cause No, 1351, Nan- 
yang Bros. Tobacco Co, 
Ltd.v. Green Star S/S 
Corp 

July 2, 9:30 Cause No. 1856, Yu 


Fong S/S Co. v,. 


‘ Katz & Co, 


Miscellaneous Filings: 


June 13, 1923, Cause No. 2240, In re adoption of Nina 
Volskonsky, a minor; 
petition. 
22H1, The Oriental Press v. 
J. O, Donovan; petition; 
summons issued, 


5, 2242, U. S. v, Boutros; com-— 


plaint; warrant issued. 


2239, In re estate of Bernard 


F, Wiens, deceased ; 
petition; letters of ad- 
ministration issued, 


2228, Central Garage Co, v, 
. E, H. Scott; marshal’s 
return of summons, 


” 14, ” 2243, U. Carberry ; in- 
formation; warrant is- 
sued; wmiarshal’s return 
of warrant. 


1678, Hung Tai Hong v. 
Asia Banking Corp’n and 
Gaston, Williams & Wig- 
more, etc.; demurrer; 
motion to strike. 


» 2242, U. S. v. Boutros; mar- 


shal’s return of warrant ; 
bond. 


the property which he inspected and appraised is 
exactly the same as that sued for, it is of the same 


general character and description and the valuation 


which he gave was for such property (see also 


‘Quinn, p. 26). In the absence of any contrary 
_evidence we see no reason for rejecting his testimony. 


In its prayer plaintiff specifically asks for damages 
but generally “for such other relief as may ‘he equit- 
able and proper.” ‘The proper relief in this case 
would be the delivery of the property and that may 
be adjudged ° altho the action is not in form one 
of replevin; for the only difference between such an 
action and this would be that, upon the presentation 
of a proper bond, plaintiff would have been entitled to 
possession in advance of trial. ‘The waiver of that 
privilege in no way affects the right @f ultimate 
possession in case it 1s proved. We think the facts 
here sufficient to show plaintiff's right to possession 
of the property in question, and that, in default of 
its delivery, plaintiff is entitled to a judgment against 
defendant for the sum of Taels 8,900.00. Ax 

It is accordingly considered and adjudged that 
plaintiff have and recover from defendant the follow- 
ing described articles: 


One Case, 10 Bicycles, Mark. 157403 

Six cases, 60 Bicycles, Mark. 157403 

Four cases, 40 Bicycles, Mark. 157403% 

Seventeen Cases, 209 dozen, Lanterns, Mark. 162872 
Forty Seven Cases 48 Steel Stoves, Mark. 166222 
Sixteen Cases, 18 Steel Stoves, Mark. 171402 (Ex. A) 


It is further considered and adjudged that, in 
case of defendant’s failure forthwith to deliver said 
articles to plaintiff, the latter have and recover from 
defendant the sum of Taels 8,900.00 together with 


‘costs. 


Cyc. XXXI, 111; Encye. of Pl & Pr. IV, 623: cf. Williams v. 
Wilcox, 66 lowa, 65, 23 N. W. 266. 


i the United States Court 
tor China 


AGNES MARIA GARZA, 
Plaintiff. : Cause No. 2232 
vs. : Civil No. 814 
EDWARD KEIOS GARZA, : 

Defendant, 


The President of the United States of America 
To the Uaited States Marshal for Chiaa and his Deputies — 
GREETING : | 
You are hereby commanded to serve this ummonsand | . 
a me of the Petitioa in the above eatitle] action upoa the 


defendant— 
Edward Reios Garza, 


if fouad within the jurisdiction of this Court aad to notify him 
to be and appear before this Court on or before the sixtieth 
day aiter service h-reof to file his written aaswer on oath. 


wares WITNESS the HONORABLE CHARLES S. 

(SEAL)  LOBINGIER, Judge of the Uaited States Court 
- for China, at Shanghai, China, June 6, 1923. 
W. A, CHAPMAN 
| Clerk. 
| —_ Excerpt from Regalations. Section 8: On proof of due 
notice, judgmeat by default shall be procured agaiast any 
defendant failiag to appear and file his written answer as 
required. | 
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June 15, 1923, Cause No. 2219, Yangteze Insurance As- ON MOTIONS FOR A NEW TRIAL AND FOR EXECUTION. 
sociation, Ltd. v. Fearon, 3 
Daniel & Co. Inc.; re- | (Decided May 31, 1923) 
ceiver’s report, \ 
5S, ‘* 1676, H. M. Shirek Getz ) 
- Bros, & Co. of the 1. Appellate Proceedings: Time. An appeal or writ of error 
Orient, Ltd ; exception ; from a judgment of this Court, may be perfected within six 
notice of appeal, months after its rendition. 
2. Ip.: But such judgment cannot be supersed- 
8678, , €d more than sixty days after its | 
Gaston, Williams & Wig- 3. Ip.: Ip.: Whether a motion for a new trial filed without stat- 
more, etc.; motion and utory authority or leave of court, and after the mioving party 
notice, has once elected to proceed without one, extends the time, queere. 
“ 4. Evidence found insufficient to show the “identity” of defendant's 
judgment by default. 5. The Mexim “where one of two imnocent parties must suffer, he 
who made possible the loss must bear it.” held peculiarly appli- 
Wm, Satz & Co.; stipuia- 
tion. Mars. Williams, Franklin @ Faison, for the motion for a new trial. 


os Mesrs. Schuhl @ Schoenfeld, for the motions for execution. 
vy 2206, Shanghai Hotels Limitec 


v. A. P_ Pattison; mar- 
shal’s return of ot LOoBINGIER, 


motion. 

| : _. Judgment in this cause was rendered on December 

return of summons, On March 1, 1923, defendant filed an exception 

Ping Kee v. Firemen’s thereto; on Marchg, a notice of appeal and supersedeas 

Fund Insurance Co. ; bond and shortly thereafter a proposed bill of excep- 

tions, writ of error, citation and all other papers 
16, 4, Namyang Bros, Tobacco  mecessary to perfect the proceeding were presented for - 


a mam, Ve hci nei signature in chambers and in the presence of plaintiff’s 


to set, counsel who was then asked to consent that the 
In Hester Smith  SUPErsedeas bond be approved. On March 15 plaintiff 
‘ig will; petition. presented a motion to disapprove the bond, on the 
ground that it “‘was not filed as required by law within 
2 The Kearny Co, Inc.. | Sixty days after the rendition of judgment,” and a 
4 petition ; summons is motion for execution. On March 16, defendant filed 
| a motion to withdraw the notice of appeal and a motion 
for a new trial. On April 17, defendant filed its brief 
-. in support of the motion for a new, trial and plaintiff's 
4b ae brief in reply reached us less than two weeks ago. 
Hester Smith's Meanwhile plaintiff had filed a second motion for 
; letters testamentary. “ 
execution “‘on the ground that defendant is closing up 
Co; business in Shanghai and plaintiff will he prejudiced. 
j brief and justice denied by delay.” It is these two motions 
plaintiff which we shall consider first, in connection 
with defendant’s motion to withdraw its appeal, 
al.; marthal's return of eaving the latter’s motion for a new trial to be 
summons. 
discussed later, 
Plaintiff relies mainly upon the following provi- 
to the bar; petition. sion: ee 


2995, Im re estate of Kaud % 
9 7 Sukie, a In any case where a writ of error may be a super 


; ; sedeas, the defendant may obtain such supersedeas by serv- 
affidavit of publice- ing the writ of error, by lodging a copy thereof for the 
. adverse party in the clerk’s office where the record remains, 
within sixty days, Sundays exclusive, after the rendering 
of the judgment complained of, and giving the security 
required by law on the issuing of the citation. But if he 


ed; 
tion 


022, In re estate of Frank P. 
Long, deceased; inven- 


tory. desires to stay process on the judgment, he may, having 
By iM served his writ of error as aforesaid, give the security 
of Anais Mey required by law within sixty days after the rendition of 
Westbrook, deceased ; such judgment, or afterward with the permission of a 
inventory ; final account. justice or judge of the appellate court.” * 
228, Central Garage Co, v. E. | 
H, Scott ; anewer. 
2225, Louis Frank Roth v, The 1, Rev. Stats., sec, 1007; Barnes, Feieral Code, sec. 1404, 


Kearny Co. Inc,; bond 


(To be continued next week ) 
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GOVERNMENT 


Shanghal-Nanking Railway Abridged Time Table. 4 


Sheaghei North to Nasking—Up (Maie Liee' * Nephing to Sheaghe: 
ope) 4th Loca press 4th 
Local! stair a. 5. Local 8. 
ai North d. 7.00} 7.15| 7.35} -9.30} 9.50] 12.10 15.25 | 17.15 17.49} 19.95 Pek | 4 — 
Soochow d. 8.59 9.41 111-24) 12.83) 14:43 | 18.26] 19.39 1.39 4 14.35 | 2027 
Wusih | 700! 989 10.44 | 12.02) 14.12 15.38 | 19 Tientsia Central 4 
Changchow ...d. | 8 14/1056 11 41 | 12-49) 15.28 16 21.38 5.42 De d. ine 
Tanvang « 4, | 9.30] 11.52 38 | 16.28 17.38 | 43 
Chinkiang d. | 10.31] 12.49 14.22) 17 34 18.33 | $34) Hsuchowlu 4. — 
janking a. 1421 19.3: 720 1849 | 20.87 3 
Pukew ... «.. 4. 19 10 21.00 | Nanking 7.40 8.10 11.05 15.98 oo 
Hsuchowle | 308) Chishiang 4. 920 10.25 | 12.54 17.29/ 18.27 082 
Tanya 9.57 1121) 13.36 18.93) 19.26 
ientsin Central a. agchow, ... 4. 7.10) 10 59/1200 18.57} 20. 4 24 
d. 23.52 | Wusih 720 11.59 03.02 15.35 #9.43 | 21.52 353 
Tientsin East... 0.02 | 12.54 14@2 15 25/1631 32) - 
4. 22.05 Nansiang | SUS} 03.00) 14.53 16.05 | 17.45 | 18} 18.40 20.38) — 
Peking «a. 430 | Shanghai North 15.00 18.45) 19.13 | 21.05/ 22.00 6 
Woosung Forts to Shaaghei North—Up * (Breach Live) | North to Woosvag Forte Deowe 3 
Woosung Forts 4. |6.45/8.15| 9.40) 11.05 12.303. $5, 15.20 | 16.45 | 18.80) 19.55 | 28.00) 22 25) 25 $0) 15 |) Shanghai North 4. |4.00 7.30 | 9.00) 10.25 5. 1S 14.40) 16 | 17.30] 18.55 | 20.20! 21.45/23. 100.35 
iangwan d.| 7.10} 8.40) 00.05/11 12.55] 14.20) 15.46 | 17.10 | 18.35 | 20.00) 21.251.22.90) 151.40) Tiewtuagan 10.50) 115 14.45 | 16.10) 17.35 | 19.00 / 20.25 | 21.50} 23.15 0.40, 
ientungan | 7.36 | 8.46] 10.11 11.37] 15 14. 26/ 15.52 | 17.16 | 18.41 | 20.06 | 21.31) 22.56 024/146 Kiangwan 6.12) 7 429.12) 00.87 | 13.27) $2) 06.07) 17.42) 19.07 | 20.52) 21.57/23 22 
Shanghai North a. |7.20) 8.$0/ 10.15/11 4113.05) 14.30) 15 | 17.20 | 18 45 23.00 0.251 50 | Worsone Forts 2 8.06 9.55) 11.00) 86.40 | 18.05 | 19.30) 20 $5) 2? 23 45 110 
P R, Restaurant Cars. * These additions! trains eur esch Saturday and Sunday 5. Steeping Cars 


Shanghai- -Hangchow-Ningpo Railway Abridged Time Table. 


Shanghai North to (Mala Line) Eahkou to Shanghai North—-Up 


| STATIONS =e Fast Bx STATIONS =| Locai | Local | cress | Local ard. Fast 
Shanghai South deh) 18.00) 19.30 Sungkiang ........ 4. | 
hwa Junction és 82 18.1 19.38 | 3 
| 10.87 | 11.99 | 28.57 4 
dep.| .. 9.14 10, ss [206 Shonghol South 10.66 | 11.56 14.18 
dep. 11.00] 12.30) 16.00) ----| | 23-46 | | 
49 MOKANSHAN—AN IDEAL SUMMER RESORT 
THE MOKANSHAN RAILWAY HOTEL has the following SPECIALTIES :— fo 
(1) Good Cuisine and service (6) Pure Spring Water - . an 
(2) Comfortable Rooms with Adjoining Bath Rooms. (7) Beautiful views ) 4 
(3) . Moderate Rates (8) Tennis Courts ‘s ay 
| (4) Electric Lights (9) Swimming Pool 
(5) Telephone, and Telegraphic Communications (10) Children’s Play Ground. | 9 
For Rooms apply to the Mokanshan Railway Hotel Manager. | 4 
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THE 


BANK CHINA 


GOVERNMENT BANK 

| (‘Specially authorised by Presidential Mandate of 22nd, November, 1917.) 
: AUTHORISED CAPITAL: $60,000,000.00 

PAID UP CAPITAL: $19,760, 100.00 


| RESERVE FUND: $ 6,033,345.41 


Head Office: PeKing 


| Branches and Sub-Branches: 


(PEKING), (CHIHLI) Tientsin, Paocting, Hsuanhua, Lutai, Tangshan, Taming, 
Shihchiachuang, (MANCHURIA) Changchun, Mukden, Kirin, Tsitsihar, New- 
chwang, Liaoyuanchow. Heiho, Taonanfiu, Harbin, Dalny, Antung, Tiehling, 
Kaiyuan, Suithwafu, Hailunfu, Kungchuling, Yenchi, Hulan, Antah, Linchiang, 
i; | Tunghwa, (HUPEH) Hankow, Wuchang, Ichang, (HUNAN) Changsha, 
(KIANGSU) Shanghai, Nanking, Soochow, Yangchow, Chinkiang, Wusieh, 
| Hsuchowfu, Tungchow,( South), Tsinkiangpu, Changshui, Panpu,(SHANTUNG) 
Tsinan, Tsingtao, Chefoo, Tenghsien, Linchinghsien, Tsinning, (SHANSIT) 
Taiyuan, Yuncheng, Shinchianghsien Tatungiu, (HONAN) Kaifeng Chowki- 
kow, Hsuhsien, (INWANGTUNG) Canton, Hongkong, Swatow, Kiungchow, 
: (FUKIEN) Foochow, Amoy, Hankong, Chuanchowfu, Santuao, (CHEKIANG) 
Hangchow, Shachsing, Huchowiu, Kashing, Woochow, Ningpo, Lanchi, Yuyao, 
Haimen, Chianghsia, (KIANGSI) Nanchang, Kiukiang, Kanchowifu, Chingteh- 
chen, Chian, (ANHWEI) Wuhu, Anking, Pangpu, Luchowfu, Tatung, Luan, 
(SZECHUEN) Chengtu, Chungking, Wanhsien, Tzeliutsing, Tungchuen, 
| Wutungchiao, (KWEICHOW) Kweiyang, Sanchiang, Anshun, (SHANSI) 

Sianfu, Hanchungfu, (SUIYUAN) Paotowchen, (TSAHAR) 
Kalgan, Fengchen, Dolun, Tsaitzesan. 3 


Foreign Correspondents: 


: London, Paris, Berlin, New York, San Francisco, Tokio, and Yokohama. 


Interest allowed om Current Accounts and Fixed Deposits. Terms on application. Every 
description of Banking Business transacted. Loans granted eon appreved Securities. 
Special facilities for Home Exchange. 
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Carnegie Steel Company 
Illinois Stee! Company 


American Steel & Wire Company 
American Sheet & Tin Plate Company 


The Lorain Stee! Company 


STEEL Propucts CoMPANY 


30 Church St., New York, U.S.A. 
Sole Exporters of the Products of 
American Bridge 


National Tube 


Canadian Steel 


Tennessee Coal, 
Minnesota Steel Company 


Registered at the Chinese Post Office 
as a newspaper for transmission with 


special marks privileges in China. 


Company 
& Railroad Company 


Corporation 


BRANCH OFFICES and REPRESENTATIVES IN 


A . Belgi Glasgow, Scotland Pesing, China Shanghai, China 
Rirmingbem Havana. Cuba. Port Elizabeth, South Africe Soerabaya, Java 
, Lima, Peru Portland, Oregon Sydney, New South Wales 
Angeles, California de — Brasil we, Holland 

ondoa, land ome, lial: 
Buenos Aires, Argentine Republic Mexico Mexico San Francisco, Califorais Toronto, Caneda 
Calcutta, India Moatreal, a Santiago, Chile Valparaiso, Chile 


Concepcion, Chile 
Durban, South Africs 


Antwerp, Belgium 


Bombay, India Callao, Pers 


Buenos Aires, Argentine Republic Port Elicabeth, South Africa 


New Glasgow, Canada 
New Orleans, La 


Calcutta, India 


Sao Paulo. Brazil 
Seattle, Washington 


WAREHOUSES AT 


Santiago, Chile 
Sao Paulo, Brazil 


San Francisco, Celifornia 


Vancouver, Canada 
Winnipeg, Canada 


Valparaiso, Chile 


We give prompt attention to inquirie3 for all classes of our Stee! Products, including the following:— 


AERIAL Tramways—Reversible, speci- 
ally designed 

STEEL 

AMMONIA CYLINDERS 

ANGLES 

ARMATURE SHEETS 

Ax._es—Locomotive, 
Tramway 

BamBoo STEEL 

Barpep WIRE 

Bars—Merchant and Concrete Rein- 
forcement 

BILLets 

Brack SHEETS 

Brooms 

Borter Tuses—Lapwelded and Seamless 

AND Nuts 

Highway, 
designed 

*Warehouses, Struct- 
ural Steel for Buildings 

Caztes—Steel & Haulage 
Cables 

Cars—Steam Railway, Mine and In- 
dustrial Railway Cars 

Car ANGLES 

Car WHEELS 

CHANNELS 

Corp Frat Wire 

Copper Ratt Bonps 

Copper Beartnc SHEETS 

DERRICKS 

MacHINES 

Drittinc Rios vor Ow Wetts 

Dvuovesne Rai Jornts 


Railroad and 


specially 


Evectrical SHerts 
CaL Wirgs anv Cases, Bare and 
Insulated 
Straucturat MATERIAL FoR 
Brivces, Turentastrs, Steet Buuitp- 


INGS, ETC, 

Fencinc Matertais—Wire 
Steel Posts 

FORGINGS 

_FrocGs AND  SwitcuHes—-Steam and 


Electric Railways 
Hoors Banos 
Macuine Forerncs 
Mine Timpcrs 
Nalits — Wire 
Nait Rops 
Wire 
Pic Iron 
Pirinc—Stee! Sheet 
“Pres—Black and Galvanized Wrought 

for hon Gas and Water, American 

or English Threads, Lapwelded and 

Seamless Boiler Tubes. Matheson Lead 

Joint Pipe, Seamless Steel Tubing 
PLATEs—Boiler, Tank, Ship, Flange and 

Fire Box Stee! 

Potes—Steel Tubular 
Raits—Light and Heavy Rails for Rail- 
ways, Tramways, Mine and Industria! 

Railways, Special Track Work © 
REINFORCEMENT For ConcreTe—Triangle 

Wire Mesh 


RIvets 

Rorpe—Wire for Mine Hoists, Derricks. 
Cranes, etc. 

Screw SPIKEs 


Screw Stocxc—Cold Drawn 
SHAFTING 


Ssapes—Standard Structural 
Bars 
Corruga nd Plain 
SLaBs 
Setxes—Railway Track Spikes 
s—Steel 
Searsc 


Steam Pire anp Tusers 

Stove Pree 

Switcags anp Switcu Sranps 

Tank Prates 

Teawe Plates 

Try Mus Proaucts 

Tix Prate— Coke,” “ 
“ Terne 

Toot Stee. 

Towgres—Stee! 

TRIANGLE Concrete REINFORCEMENT 

Tupes—Gas, Water, Steam and Boiler 

TuRNTABLES For Licnt ann He AVY 

WAY SERVICE 

Sprincs 

WASHERS 

WEATHERPROOF INSULATED AND 
Copper Wire anp CaBies 

W areis—Solid Rolled Steel for Steam. 
Electric, Mine and Industria! Railwavs 

W rer Propucts—Bright and Galvanized, } 
Baling and Fencing and all Classes of | 
Coated and Uncoated for Manu factur- 
ing Purposes 


Charcoal” and 


Bare 


The Combined Actual Annual Ingot Production of our Manufacturing Companies — 
for the year 1920 was in excess of 19,000,000 tons. 


SHANGHAI OFFICE 
Union Building—1 Canton Road 


PEKING OFFICE 
No. 22 Wu Liang Ta Jen Hutung 


TOKYO OFFICE 
No. 15 Nakadori, Marunouchi 
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take delivery thereunder. 


THE CHINA WEEKLY REVIEW 


In The United States Court for China 
“hay ~ "(Established by Act of Congress of June 30, 1906.) 
Recent Decisions 
Dec. 7 — Dec. 13, 1922 


TRADING CORPORATION, DEFENDANT. 
(Ceust Ne 1105; decided December 7, 1922.) 
SYLLABUS. 
( By the Court) ‘ 


1. Coatracte: Accerrance of an offer effects a contract. : 
2, Ip: Novation. ‘Where such contract suffices to justify the relief 
‘sought by one pogng J its enforcement, the question. whether it was 
afterward medified in his favor, becomes immaterial. : 
3. Ind. Watver of the vendor's rights under a contract is not effected 
by giving notice to defaulting party that unless he performs, it will be 
treated as “ cancelled” and damages claimed. 
4. Ip.: 1p; But it.seems that the vendee, by asking extension ef time 
to take delivery, jand by agreeing to accept after knowing of alleged 


departures from the specifications, waives the latter, | 
Fessenden @ Holcomb, by Mfr, Feuenden, for laintiff. 


_ Messrs, Davies Bryan, by Mr. Bryan, for defendant. 
LoBINGIER, J.: | 
Plaintiff sues to recover damages for defendant's 
failure to take delivery of a quantity of steel bars 


4. G. DE SHERBININ & CO.. PLAINTIFF, v, UNITED STATES | 


under a contract of sale effected by an oral offer 
followed by an acceptance as follows: : 


“ Shanghai, 22ad.Aprii, 1920. 
Messrs. A. G. de Sherbinin & Co., Bie ke 
No, 2-a Kiukiang Road, 
Shanghai, China 
. Gentlemen: 


Twisted Concrete Reinforcing Bars. 
- We hereby accept your offer approximately 137 tons 
Twisted sete Reinforcing Bars, weights subject to 
landing aceount to be supplied by you at a price of Gold $117 


r ton ex godo As your storage on same will expire on 
May 10th, we would very much like to have that time in order | 
to effect delivery to our dealer. 

, . Very truly yours, 
UNITED STATES TRADING CORPORATION 
Geo. E, Young 
General Manager for China” 


a contract. Indeed, the answer alleges that it 


“is the only agreement and contract ever entered imto by the 
said plaintiff and the said defendant” (p. 2) 


It is claimed however, in defendant’s brief (tho 
no stich defense.is pleaded in the answer) that the 
contract was “cancelled” by a leiter (Ex. 2) reading 
as follows: 


Messrs. The United States Trading Corp. 


Shanghai. 
Dear Sirs: 5 Twisted Concrete Bars 


In connection with the above Bars, our verbal offer of | 
which was accepted ~ letters of April 21st and 22nd and 
 ‘onfirmed by ours © gw 23rd, we beg to advise that if 
pee! | is not taken and payment made in full by June 19th, 
we shall consider the sale cancelled, and shall claim upon you . 
for whatever loss we sustain due to this cancellation. 

: These bars were sold you for delivery within 30 da 
fter sale, with the understanding that the storage was to 
for your account after May 10th. Inasmuch as these goods 
have not been taken delivery of, we shall also claim interest 
on the sale amount from the same date, May 10th. 


We hope that you will take delivery of this order and 

settle same before the week is up, as we would regret taking 

_ this step against you, but you must understand that we cannot 

allow this matter to drag on indefinitely, as, we notified New 
York of the sale at the time it was made, and must makean «= 


“ June 14, 1920. 


accounting to them. 
. With best regards, 
Yours very truly, 
_A.G, de Sherbinin & Co. 
W. H. Daub. 


But it will be seen that this is far from expressing. 


an intention by plaintiff to waive its rights under the 
contract.’ On the contrary, plaintiff gives notice to 
defendant that it “shall claim upon you for whatever 


loss we sustain” and “shall also claim interest” etc. 
Apparently what plaintiff means by the terms “cancel” — 


and “cancellation” is that it will, unless defendant 


takes steps to perform, elect to consider the contract 


as having been broken. At any rate the letter is not 
a proposal to rescind and if it had been there was no 
acceptance. Onthe contrary, defendant’s letters of 
July 9 (Ex. C) and July 20 (Ex. A) clearly recognize 
the contract as still in force and ask further time to 


‘Another ed fen 
brief but not raised in the answer, is that plaintiff has 


not sufficiently proved performance gn its part. Mr. 


Daub, a member of the plaintiff firm, testifies: 


contention, discussed in defendant’s — 


Gispitted that this acceptance resulied in 


“Q. Did you have these steel bars in stock so that you could 


A. Oh, yes.” (p.4) 


We do not think this is overcome by the following 
testimony of defendant’s manager: 
“Q. Did. Mr. Daub ever state, did he ever admit that these» 

goods did not comply with the specifications ? 


A. He admitted When he told sie thé cargo was reshipped 

| from Kobe he found that the original cargo covered 

Original shipment from America, it was different and 

they could not tell what was in the cargo themselves 

it was surveyed.8 (p.6) 

- It will be seen that the manager does not state 
that the steel bars failed to comply with the specifica- 
tions nor do we think. it would be safe to base a 


finding of non-compliance upon the phrase “it was 
different” etc. 


Moreover, defendant in its letters of July g and 
July 20, already referred to as recognizing the con- 
tract and asking extension of time for delivery, 
makes no suggestion that the goods offered failed to 
comply with the specifications. On the contrary the 
letters clearly express the intention to take delivery 
which would seem to constitute the waiver of any 
differences from the specifications. 


The briefs of. both counsel are largely devoted to 
discussing the question whether the contract of April 
22 was modified by a letter from plaintiff to defendant - 
on the following day and ‘claimed. to have been accept- 
ed by the latter. But we do not find that a determina- 
tion of this question is necessary te a disposition of _ 
letter was the waiver by defendant of any claim 
“for quality and condition.” Had it been pleaded and 
proved that the “quality and condition” were not such 
as the original contract required, it might have been 
important to inquire whether there was a modifieation 
in this respect. But since, as we have seen, the 
evidence fails to show such defects but does show an 
intention to accept so late as July 20 we think it 
immaterial whether the original contract was modified 
or not. And we shall assume that the contract — 
concededly effected ' by defendant’s letter of April 22° 
is the one which governs the rights of the parties. | 


It being conceded that defendant never did take 
delivery, that the amount due onthe contract was G. 
$14,771.25 and that plaintiff finally sold the goods at 
auction for Taels 1,439.00, we have no alternative 
under a well settled rule * of this court, but to award 


plaintiff damages in the amount of the difference 
between these two sums. | 


It is accordingly considered and adjudged that 
plaintiff have and recover from the defendant the 
sum of G. $14,771.25 less Taels 1,439.00 with intefest 


on said balance from May 10, 1920, the agreed date 
of delivery. | 


HENRY QUELCH, PLAINTIFF v. PAUL S. CRAWLEY, 
DEFENDANT. 


(Cause No. 13720; decided December 33, 1922.) 
SYLLABUS 
(By the Court) 


1. Replevin : Agrwavit, Where plaintiff describes himself as “the 
“legal and lawful owner of” the goods replevied he cannot, in the 
‘judgment, be treated as a vendor who has parted with title. 


2. Ip. Eviwence. “ Te actual of the roperty ” 
stated in the afidavit and that of the unrecevered 
_ be provéd as the basis of a judgment therefor. 


3. Iv-:, Jupcment willbe ‘rendered for the recovery of the pioperty 
and for the value of that not recovered but such value cannot be 
ascertained by deducting from the invoice prices of the whole the 
proceeds of a sale of the recevered portion made long afterward 
by plaintiff, especially where there is evidence of damage and 
. shortage in the property as invoiced. 


1. Anson on Contracts, (Huffcut’s edition) »p. 19. 


2, Yu Yar Chuan v. Shippers Commercial Corporation, ante, 256. 
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salesman for plaintiff and calls upon the \latter to send 4 rep- 
resentative to receive the stock, which plaintiff fails to do for a 
considerable time defendant is not chargeable with the damages 
for unlawful detention nor is he liable for the expenses of -such 
representative. | 


5. Set-off must be pleaded and can only be allowed against a 
foreign plaintiff to the extent of his pecuniary claim. 


Meurs. Rodger @ Haskell, by Mr. Rodger, for plaintiff. ; 
Masrs. Williams, Franklin @ Faisn, by Mr. Faison, for defendant. 


LOBINGIER, J.: 


This cause comes béfore us again on a motion 
to vacate the provisional judgment heretofore ren- 
dered in defendant’s absence but after’ several con- 
tinuances and after plaintiff’s insistence upon a 
speedy hearing. As rendered, however, the judgment 
gave defendant until the date fixed by him (about one 
month and a half) after his return to China in order 
to “file a motion to modify the judgment and produce 
evidence in support theteof.” He did not return, 
according to his affidavit, untél some three and one-half 


months later but he filed his motion within the ‘time’ 


fixed by the provision’ which authorizes ‘a new trial 
where justice manifestly requires it.” 
The judgment contains the following sentence: 


“In his answer defendant alleges that he was employed 
as plaintiff’s agent and was promised his travelling expenses 
and a. commission on sales but plaintiff denies any such 
arrangement and the answer is not verified.” 


It is this question of agency which forms. the 
chief subject of controversy in the present stage of the 
proceeding. Defendant testifies that he was employed 
by plaintiff’s representative, Pomeroy, to sell goods on 
commission and that he remitted the proceeds of sales. 
Plaintiff’s present claim is that defendant purchased 
the goods outright and is liable for any difference 
between their selling price and the actual value of the 
goods as recovered by defendant. Each party claims 
that the other should have called Pomeroy to explain 
the: nature. of the arrangement but as it does not 
appear’ that Pomeroy has ever left_the’ plaintiff's 
employ it would seem easier for plaintiff to have called 


ac AC 


- However, the record contains conclusive evidence 
from plaintiff hintself that defendant was not a 
purchaser of the goods in question. We recall now, 


tho we did not whén dictating the former 


judgment, that, in commencing the action, plaintiff's 
‘counsel was in doubt whether to institute replévin or 
attachment’ and that it was then suggested to him 
that the form of action should be determined by the 
-actual relation between the parties. If plaintiff was 
clainiing as creditor he should attach; if he claimed 
as owner his remedy was replevin. Counsel elected 
the latter.and thereby fixed the status of plaintiff as 
that of owner: and not vendor. He commenced his 
action by filing an affidavit setting forth “that he is the 


legal and lawful owner of the followitig described 
goods”-etc. ‘The petition contains a similar ‘averment 


and the prayer is “for a judgment for ‘the recovery of 
the..said :goods;” etc. Now if the title to these goods 


was in plaintiff it could not have passed’ to ‘defendant 


and the latter was consequently not a purchaser. At 


least he neyer.so completed the purchase that the title 


passed, 


— But if defendant was not a purchaser, what was he?, 
According to his own testimony as above,shown he 


was employed to sell on commission and: this is 


corroborated by letters from both parties (Ex. 14; 


defendant’s: letter of Sept. 25, 1920). Elsewhere in 
plaintiff's correspondence this item of, commission 
seems to be referred to as “discount” but apparently it 
is the same item and the difference may be.due‘to 
the fact that plaintiff himself does not'tlaim to know 
the terms of the. arrangement with defendant, having 
left that to.Pomeroy. At any rate there appears to be 


nothing in the correspondence inconsistent with 


déféndant’s claim that he sold the goods on commission — 


with the obligation to remit the proceeds of sales at 
oncee. He does not appear, nor does he claim, to have 
béen' a genera/ agent with a power of attorney and with 
the. duty of making regular monthly reports tho he 
testifies that he did report sales and turn -his books 


1. Court Regulations, Sec. 43. See Bahlke v. Brown, 1 Extrater. 
Cases, 340. | 
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. In: Damaces. Where deféndant is lawfully in possession as a. 


— 


Visite 23, 1923 


-” over to plaintiff who asked for no fu:ther reports, “It 


also appears that plaintiff: furnished defendant with 
stationery (Ex. 31) and advertising matter (Ex. 25), 
that plaintiff’s firm name appeared+ on the sign of the 
office used by defendant in Harbin and that defendant’s 


_ mame as agent appeared on the. stationery. In the 


account presented by plaintiff (Ex. J) defendant is 
credited with $350.00 for office rent; but plaintiff 
would hardly pay that item for a mere customer. In 
one of Pomeroy’s letters (Ex. 31) he states reasons 
for not giving défendant an “allowance” which he had 


_Tequested and there is no suggestion in the statement 


of what would have been a conclusive reason, viz., that 
defendant was nothing but a customer. . hs 

_ This being purely an action of replevin, plaintiff 
is limited to the-relief prayed for, viz,.a judgment for 
the recovery of the goods, for the. value of -such as 
‘were not recovered and in addition for damages 
“connected with and incident to the" contest over 
possession.of the property.” * Of that described in 
plaintiff’s affidavit in replevin, the three consignments 


-of September 15 and 24 and October 5 are shown. to 


have been sold by defendant and the proceeds remitted 
(Exhibits 1-3). From the officer’s return:to the writ 


_ of replevin it further appears that three more items 
- were recovered by plaintiff, viz, 20 large cases, 5 small 


cases and 26 cases. What was the value of the 
property unsold and unrecovered? This was a fact 
for plaintiff to prove, even tho defendant had- failed 
to deny it * which he did not; but we find no evidence 
whatever on that point. Plaintiff has proceeded 
on the assumption that, after subtracting the proceeds 
of the sale of ‘the recovered portion froti the total 
invoice. prices, the difference would represent the value 
of the unrecovered part. But this dsstniption , is 
untenable for several reasons. The invoices do not 
in all cases represent actual value for there is an- 
disputed ‘evidence of damage and shortage (see 
Exhibits 9-]2 inclusive, being Lloyd’s Surveys) and 


defendant testifies without contradiction—that-the — 


short-shipments amounted to $921.00 and that he 
returned as unsalable 26 cases of damaged cargo in- 
voiced at $397.80. Again, while plaintiff (p. 3) states 
the value of the goods returned as “about Yen 5,000, 
defendant testifies that it was $9,341, while the 
accountants whom he employed fixed it at even more. 


Plaintiff bases his testimony upon the 


received for the goods upon sale after recovery. The 
circumstances attending that sale are not giverr and 
plaintiff’s counsel is mistaken’ in stating that it was 
under the court’s order. No order of sale is needed in 


replevin for the reason that the owner acquires posses- _ 


sion by the writ and he must already have title. 
Whatever. sale of these recovered goods took place was 


purely plaintiff’s affair and it would mianifestly 


unfair to charge defendant on the one hand with the 
invoice price and to credit him on the.other_ with 
nothing more than the proceeds of a sale made long 
afterward and under circumstances undisclosed. Had 
defendant. been;-as plaintiff now claims, a purchaser, it 
would ‘have been perfectly proper to adjust the 
account in this way; but since he claims the goods as 
his own the only pecuniary amount-tor which defendant 
is liable is the actual value of the portion which plaintiff 
is unable to recover from him. statute* under which 
plaintiff proceeded required.him to state in his affidavit 
“the actual value of the property,” This he failed: to 
do nor has he supplied the defect by offering 

competent evidence as to the.actual value of that not 


recovered. Weare consequently unable to arrive at a 
finding or to render a judgment for that item. | 


A third element in. judgments of this character 


may be an award of damages for wrongful detention 


which must of course be established by competent. 
proof.’ , But nothing of this kind is shown in the case 


Schrandt v. Young, 62 Nebr. 254, 86 N. W. 1085; Cyc, XXXIV" 


1560, Note 13, 


Act of Congress of June 6, 1900, 31U. S. Stat. at Large, Sess. "i 


Ch. 786, Sec. 124 (5), p. 351. 
Mann v. Grove, 4 Heisk. (Tenn.) 4053, 


an 


2, 
3, Jenkins v. Steanka, 19 Wis, 126, 88 Am, Dec. 675, 


be continued next. week) 
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In The United States Court for China — 


(Established by Act of Congress of June 30, 1906.) sis . 


Recent Decisions 
Bt | Dec. 7 — Dec. 23, 1922 


HENRY QUELCH, PLAINTIFF v. PAUL S. CRAWLEY, 

DEFENDANT. 

( Continued from last week) 
at bar. Defendant’s possession of such goods as he 
received was with plaintiff’s full consent and it was 
defendant himself who first suggested that the unsold 
goods be taken off his hands. | In-his letter of February 
13, 1921 and again in his letter of March 2 defendant 
wrote “I suggest that your representative come here, 
settle up accounts and receive the stock.’’ It does not 
appear that plaintiff acted on this suggestion until 
after six weeks; for his account (Ex. P) of expenses 
incurred in disposing of goods at Harbin commences 
with March 30. We do not think it was incumbent 
upon defendant, after giving such a notice to remain 
indefinitely in charge of the goods especially if, as he 
alleges, he was “compelled to proceed with his sick 
wife and children to his legal residence at Pattiway, 
California.” But in his answer so alleging, prepared 
as he states by himself and filed on the same date, 
March 30, as the beginning of the account above men- 
tioned, he not only denies the wrongful detention but 
avers that he “has never had objection to the plaintiff 
receiving all” goods. Nor does it conclusively appear 
that all of these were technically in defendant’s posses- 
sion. Thelargest item, ¢.g., of 204 cases, shipped about 
October 30, 1920 had not reached defendant, according 
to evidence produced by plaintiff (Ex. G), so late as 
December 9. In one of his letters (Ex. 19) defendant 
asks that this consignment be placed in the godown of 
the Internatjonal. Bank. “‘and you instruct th 


effect thaf the quantities found in certain warehouses 
there did not equal those called for by the warehouse 
receipts. But aside from the fact that such a letter is 
not competent evidence, it does not appear that’ these 
loss€s occurred while defendant was still in charge and 
before he gaye notice of his desire to be_ relieved. 
Moreover these losses could only be covered by a 
judgment for the value of the unreturned portion 
concerning which, as we have seen, there is no 
competent evidence. 

In the original judgment plaintiff was allowed an 
item of M. $1;841. 84 for the expenses of two men 
sent to Harbin to receive and dispose of the goods. 
We considered that a proper item of recovery on the 
theory that plaintiff was the vendor and was chargeable 
with goods recovered Only after the deduction of 
expenses. But on the theory that he is the owner, 
merely taking back his own goods which he had 
voluntarily sent to Harbin we cannot allow that item. 
There is no suggestion of an arrangement ‘by which 
defendant should be charged with thé expense of 
returning unsold goods to Shanghai and we need not 
stop to consider the reasonableness of the item for it 
does not fall within the scope of damages m replevin.* 

On the other hand, we are unable to allow 
defendant’s yarious claims to reimbursement ‘‘for duty, 


freight, cartage, insurance, advertising’ etc. (except 


so tar as they might be necessary to cancel some of 
plaintiff’s claims) for the reason that defendant has 
filed. no proper set-off or counter claim and if he had 
it could. not have been allowed against plaintiff who 
was of another nationality, except by way of reducing 
plaintiff's pecuniary judgment’ which we have decided 
not to render. We are satisfied that under the plead- 
ings and upon the evidence now before us we are 
not justified in adjudicating more than plaintiff’s title 
and right of possession to part of the goods in 
controversy. | 

The judgment heretofore rendered is modified 
accordingly and it is hereby considered and adjudged 
6. Cyc. XXXIV, 1560. ‘ 

7. King Ping Kee v, American Food Mfg. Co., I Extrater. Cases, 739. 


a 


e I 


that plaintiff was at the time of commencing. this 
action the owner and entitled to the possession of the 


goods described in his affidavit in replevin except the 
first, second and fourth items thereof which had been 


duly disposed of by defendant with plaintiff’s consent ; 


and that plaintiff was and is entitled to recover from 
defendant so much of said goods as were m defen- 


dant’s possession at the time of issuing the writ.- As: 


the averment of wrongfu! detention has not been es- 


tablished there will be no allowance of costs. 


MAO TUNG PRODUCTS CO., PLAINTIFF, v. CHINESE- 
! AMERICAN PROVISION CORPORATION, 
DEFENDANT. 
(Cause No. 1682; decided December 14, 1922.) 
SYLLABUS 
(By che Court) 


1. Corporation Guaranty: A CORPORATE OFFICER has no implied 
authority to bind the corporation by the guaranty of a third 
party’s debt. 


2. 
sufhciently proved by a letter from the office 


as a witness. 


3. Ip.: A Morteace by a corporation which is paid off by another 
btedness, is there- 
by extinguished and is not a valid claim in favor of the payor as 


corporation without taking any evidence of i 
against other bona fide creditors of the debtor. 


4. Ip.: Imsolvemey: Recetvers. Where a corporation is hopelessly 
insolvent preference will be given to certain indispensable claims 
and, as between general creditors, to those who are clearly bona 


hide as against those who had 


means of self protection... 
Richard Bans, Exg. for 


piamti. 
Ja, 


~ 


7 Defendant is an insolvent corporation for whom 
a receiver was 
Among the many claims presented against defendant 
those of plaintiff and the intervenor were sought to be 
placed in judgment. But in view of the receivership 
no judgments will, of course, be rendered but we 
shall examifie into the validity of the claims of ‘these 


two parties and enter a judgment directing’ the 


» 


application, upon as equitable a basis as possible, of 
defendant’s limited assets. 
On September 14, 1921 I. E. Shulman execiited 
to the plaintiff corporation two promissory notes’ for 
amounts aggregating $6,167.86 appended to each 
instrument is the following notation: 


“ Chinese American Provision Corp. Guaranteed by H. J. . 
Zimmeérman, President.” 


The petition alleges that the defendant conjpany 
has thereby “‘for valid consideration guaranteed the 
payment of the above two sums.”-. This averment is 
expressly denied in the answér .which. further :avers 
that the “alleged instruments of guaranty*,.*..* are 
without the powers of the defendant corporation. and 
therefore ultra vires.” It is well settled that an 
officer of a corporation “cannot bind it by a contract 
of indemnity, guaranty, or suretyship, unless he is 
either expressly or impliedly authorized to do so.” ' 
Even where corporate by-law authorizes the general 
manager to bind the company by ‘contract. for 
merchandise, etc. he may not pledge: it by a written 
guaranty of a third party’s note.* So a corporate 
secretary, who signs himseli manager, cannot. bind 
the corporation by the guaranty of customer’s,.rent.? 
The case ‘ cited in argument by plaintiff's counsel was 
not 6ne of guaranty-but of a transportation contract 


1. Corpus Juris 466: Sec. 2325. In re ce 
Brewing Co., 240 Fed. 492. ai Saas Kirchner 


Dobson v. Moore, 164 Til, 110, 45 N. E., 243; 56 Am. St 184° 


3. Cheboygan Brewing etc. Co, 162:Mich. 323,.127 

4. Chio etc. Ry, Co. v. McCarthy,.96 U.S, 258,24. “ed, 693, 


Ratification of such an attempted guaranty is not 
r reciting that it 
has been confirmed, especially where the officer hrmself is called 


appointed plaintiff’s instance. 
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by a railway company which was of course in the 
line of its business and therefore not wltra vires, In 
the case at bar it is not claimed that defendant’s 
president had any express authority to execute such a 
guaranty. The Articles of Incorporation give him 
no exclusive specific powers except those of “general 
supervision” etc. Even certificates of stock require 
the counter signature of the treasuret. Nor does the 


execution of such a guaranty form any feature of the © 


avowed corporate purposes. Indeed, the entire 
capital stock is less than the debt for which this 
alleged guaranty was given. 


It is claimed, however, that the guaranty was. for 
the defendant corporation’s benefit; but we find no 
evidence of this. It appears from the testimony that 
the guaranty was executed as part of a transaction 
by which the maker of the note purchased certain 
shares of stock in the defendant company held by 


note without the guaranty. Sucha sale might have 
benefited the purchaser and even the president of the 
defendant company’ who it seems desired to eliminate 
certain share holders: but that it benefited the cor- 
poration as a whole does not follow. Indeed the 
president testifies : | 


“(). Why was that agreement given? 

A. Recause the Chinese shareholders did not know Mr. 
Shulman very well and our family has known_him 
and I was doing it as a personal favor to Mr. Shul- 
man, ’ \ 


Some six months after the execution of these 
instruments the president of the-defendant company 
wrote to the maker of the notes as follows : 


“Me. E. Shulman, 
Present 7 
Dear Sir: 

. We,the Chinese-American Provision Corporation, hereby 
state that, due to the fact that we have guaranteed your 
promissory note for approximately $6,500.—to the former 

- Chinese shareholders of our corporation, we see it to be 
our duty to pay off (sic) the above note to the best of our 
abiJity with terms and conditions as may be best suited to the 


‘shareholders of the Provision Corpo 
on March 4th, 1922. | 
Yours truly, 
Chinese American Provision Corp. 
H, J. Zimmerman, 
President” (Ex. F) 
This is claimed,as a ratification of the guaranties 
which validates them even though originally invalid. 
But this instrument carries no greater weight than 
the previous ones. It is merely a statement by the 
president that the guaranty has been confirmed; it is 
“not in itself a confirmation. No -resolution or other 
exptession of the ‘stockholders is produced and the 
letter itself is not even admissible in evidence for the 
author of it was present and testified as follows: 


“QO. This agreement that you signed, was that done in 
accordance or by virtue of a resolution of the board 
of directors? 


A. It wasnot, I do not remember if I had the minutes of 
the meetings.” 


No testimony of ratification was given. 


Aside from the form of the instrument (which 
purports to be hardly more than a guaranty by the 
president himself) we are unable to find from any 
competent evidence in the record that the president of 
the defendant corporation had any express or implied 
authority to execute the guaranties in question and 
plaintiff is consequently not entitled to judgment 
thereon over defendant’s objection. 


| I} 


Some two and one-half months after the filing of 

the complaint based on the claims just considered a 
“. pleading termed a “petition in intervention” was 
filed by the North China Cold Storage Company. 
No application for leave to file it seems to have been 
made and had it been made would necessarily have 
been denied for the petition relates in no way to “the 
subject matter of litigation,” * which is the guaranty 
above discussed. The claim set forth in the ‘petition in 
intervention” is one for reimbursement for the payment 
of a mortgage by defendant to the Bank of Tientsin, 
and also for goods furnished and money loaned to and 


5. Exteaterritorial Remedial Code, Sec. 57. om 


Chinese who would not have accepted the maker’s. 


expended for defendant. As regards the mortgage in 
‘question it appears to have been paid off and dis- 
charged without the execution of any new evidences 
of indebtedness. In fact intervenor’s accountant, 
who also became defendant’s manager, testified that 
there was no written agreement regarding the mort- 
gage because the relation between the intervenor and 
defendant made it unnecessary. Such payment.as the 
intervenor claims to have made would extinguish * the 
indebtedness and it would seem that an entirely new 
obligation in favor of the intervenor was necessary in 
order to create anything other than a moral claim 
against defendant. At any rate we do not feel 
justified in allowing it in view of the receiver’s report, 
just received, and for which we have been waiting in 
order to dispose of this case, showing cash on hand 
$6865.30 while there are doa claims (wages, 


_rent and municipal charges) amounting to $3710.98 


and sundry small claims for supplies, advertising and 
labor amounting to $8096.74. Weare of the opinion 
that the latter should be paid pro rata in preference to 
intervenor’s claims for goods and money furnished. 
For the sundry claimants were innocent suppliers in 
good faith who made possible the continuation of 
defendant’s business and who were without means of 
knowing its financial condition. Intervenor on the 
other hand was in close touch with defendant’s affairs, 
there being apparently a common representative for 
both concerns. Whatever interyenor entrusted to 
defendant was with full knowletlge and with the 
opportunity to protect itself which it appears to have 
done at least to the extent of securing two motor 
cars and certain fixtures previously belonging to 
defendant. Moreover, the intervenor, by having a 
common representative with defendant, was in a 
much better position than ordinary creditors to know 
that defendant’s total capital stock was only .00. 
If in spite of such knowledge intervenor chose to 
extend large creditg ate defendant the former must 


tts 
e 


plaintiff take nothing by hig complaint but that the 
receiver proceed to distribute as follows the cash 
listed in his report of Dec. 6: - 


(1) The claims listed under Group “A” (wages, rent, 
municipal charges, etc.) may be paid in full: 

(2) The balance of the cash now on hand may be dis- 
tributed pro reta among the sundry creditors con- 
stituting Group “C,” and 

(3) The Russian Club Debentures and any other assets 
which shall hereafter be collected may be turned over 
to the intervenor in discharge of its claims. 


DUDLEY E. SWINEHART, PLAINTIFF, v, HARRIET H. 
SWINEHART, ET AL, DEFENDANTS. 


(Cause No. 1670 decided December 16, 1922.) 


SYLLABUS 
( By the Court) 


1. Trusts: Huspanpn anp Wire The transfer of a savings bank 
account by a husband to his wife found to constitute a trust for 
her maintenance and not an absolute gift. 


2. Ip: Revocation. There being no “express power of revocation ” 
reserved at the time of its creation, such trust continues but only 
for its original purposes. 


3. Ip: AtracuMent. Where the trust fund has been sequestered by 
the beneficiary and subsequently attached, it will be retained ™ 
custodia legis even after the attachment is dissolved. 


4. Ip.: CHance or Trustees. In such cases the court: will appoint a 
new trustee. 


Mesrs. Williams, Franklin @ Faison, by Mr. Faison, for plaintiff. 
Messrs. Schuhl G@ Schoenfeld, by Mr. Schuhi, for defendants. 


LOBINGIER, J.: 


The principal parties to this action are husband 
and wife, having been married on November 27, 1918. 
Some two years and ashalf later he wrote the following 
letter: 


“Abbeville, Georgia. 
| _ July 13th, 1921, 
United States National Bank of San Diego, 
San Diego, California, 

Gentlemen :— 


As I expect to make a short trip to South America in the 
near future, please transfer my savings account to the account 
of Harriet E. Swinehart, Make it a Savings Deposit, but 
kindly allow her the same ee as you have allowed me. 
as to drawing upon it. However, I don’t think it will be 
necessary to draw upon it. / 


6. Cyc. XX VII 1397, Note 55. 
/ 
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June 320, 1923 


*. 


Kindl notify Harriet E. Swinehart at 302 Empire Ave., 
Benton Harber, ich., of the change and write me here. 


Although this closes out my account I will do my banking 
with you in the future, I appreciate your kindness and atten- 
tion 

Respectfully, 
(Sed.) D, E. Swinshart” (Ex. G). 


The two having become estranged, the husband 
now sues for this deposit amounting to G. $4863.97 
(Ex. 1) and the point in dispute is whether the 
transaction constituted an absolute gift of this amount 
to defendant as she claims or whether it was merely 
placed in trust for her as plaintiff contends. 


Defendant says (pp. 70-71) that as a result of 
certain unfortunate investinents and losses plaintiff 
decided to give her this money and that he never 
afterward claimed it as his until January, 1922 when 
he “demanded me to sit down and write for the money 
and turn it over to him”, (p. 71). About the close 
of that month, however, she wrote to her brother-in- 
law, referring to the deposit, “‘the $4000.00 he has in 
the bank is in my name and he wants it” (Ex. Q). 
She also refers to herself as “an object of charity’ 
and fequests a loan from the addressee. Plaintiff 
testifies (p. 27-30) that his wife and another defendant 
sought to borrow this amount, or part of it, from him 
which would be likewise inconsistent with the notion 
that they understood that the title to the deposit was 
exclusively in the wife, This testifiony is corroborated 
by a letter (Ex. )) to plaintiff from defendant’s mother 
urging plaintif& to permit the investment and indicating 
that "detendait had informed her mother of the desire 
in the matter. But if plaintiff had decided, at the 
time he wrote the bank, to make an absolute gift of 
the money all of this effort would bave been un- 
necessary. On the whole we are disposed to agree 
with plaintiff's counsel (p. 3) “that this money was 
simply deposited in her (defendant’s) name in trust 
for the p-rposes stated” | 


“While from such deposits the prime face inference may be 
“Contrary, and’ a reésultings trust arise in favor of ‘tt 


husban 


J. ¢. it is a resulting (implied) trust where no 
explanatory statement accompanies the deposit. But 
here the letter directing the transfer effected, we 
think, an express trust for the wife’s use and benefit. 
Plaintiff instructed the bank to “allow her the same 
privileges as you have allowed me, as to drawing upon 


“it.” He testifies (p. 26) “We arranged that she was 


to use some of it if necessary. * * If she had to use 
it she could.” In other words, this was an express 
trust for maintenance, of which the husband was the 
setlor, the wife the beneficiary and the bank “a simple 


or dry trustee’.* It was not merely a “deposit” for 


«safe keeping as in.a case* cited by plaintiff’s counsel. 


Of course, then, it was subject to the general 
rules applicable to trusts, one of which is stated as 
follows: 

“It is well settled that, in the absence of fraud, mistake, 

or undue influence, a trust completely created. and containing 

no express power of revocation, is not revocable by the 

creator without the consent of the beneficiary.”* _ 

This rule has already been applied by this court, 
and by the great weight of authority (seemingly 
everywhere except in New York) it is applicable * to 
what are termed “savings bank trusts”’ like this. 


1. Monahan v. Monahan, 77 Vt., 133. 59 Atl 179, citing Wallace v. 
Bowen, 28 Vt., 638; Bent v. Bent, 44 Vt., 555, See also. 
Coan. Way v. Peck, 47 Conn., 23. 
jewa. In re Brown's Estate, 113 Iowa, 351, 85 N. W. 617. 
Maine. Lane v. Lane, 76 Me., 521. 
Mau. Fisk v. Cushman, 6 Cush., 20; 52 Am. Dec. 761. 
N. #. Fretz v. Roth, (N. J. Ch.) 59 Atl., 676, : 
N.Y. Stamp v. Franklin, 144 N. Y., 607, 39 N. E. 634; Country- 
man v. Countryman, 28 N. Y. S., 258. Cf. In re Holmes, 
79 N. Y.S., 529 cited by defendant. 
2 “In such case the cestui gue trus is entitled to the actual possession 
and enjoyment of the property, and to dispose of it, or to call 
upon the trustee to execute such conveyances of the legal estate 
as he directs. In short, the cesui gue trust has an absolute control 
over the beneficial interest, together with a right to call for the 
legal title, and the person in whom the legal title vests is a simpie 
or dry trustee."’ Perry, Trasts (5th ed.) II, sec, 520. 
Parvin v. Capewell, 45 Pa. St. 89. ‘ 
Cyc. XXXIX, 92. 


Ulirych v. Asia Banking Corporation, II Extrater, 131, 134, 
Cyc. XXXIX, 68, Note 79. 
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We do not find either in the testimony or in the 
correspondence in relation to the creation of this 
particular trust any “express power of revocation.’ 
In plaintiff’s letter (Ex. G) to the bank he states that 
this transfer “closes out my account.” It was nota 


temporary one with directions for retransfer upon. 


his return from South America or in case he should 
not go there’. He did not make that trip, but instead 
came to China and when asked why he did not take 
steps to retransfer he replied (p. 26) “I thought it 
was safe with her. I trusted her.” In other words 
he had no intention of revoking the trust for a long 
time after it was created and evidently never thought 
of providing in advance expressly for its revocation. 
On the other hand we think it clear from the 
evidence that the trust was intended for the wife's 
personal support. The fund was not set aside for 
purposes of speculation or investment; otherwise she 
would not have asked plaintiff’s permission to mse it 
for such a purpose nor have sought a loan elsewhere. 
She was entitled to and did use part of it for main- 
tenance which was strictly within the purposes of the 
trust as construed by plaintiff himself. In withdraw- 
ing it from the trustee (bank), defendant has made 
it necessary for this court to find another for it is 
a well known maxim “that a court of equity never 


want (for) a trustee.” In such cases 


“courts of equity will take upon themselves the due execution 
of the trust, and if necessary will appoint other trustees to 
Carry the trust into effect.”* 


And in using, or attempting to use, a large 
portion of the trust funds to form a_ speculative 
corporation, defendant was going outside the purposes 
of the trust and contrary, as she knew, to the wishes 


of her husband. Nor do we think the corporation or 


its stockholders cah be treated as innocent purchasers 
for value. There were but three of them and the 
wife was one. There is evidencé (p. 26-27) that her 
co-defendant was likewise aware of the trust purposes. 
Their knowledge in such a case was necessarily the 
corporatjon’s knowledge. 


hment at 
custodia legis. But the attachment was obtained upon 
the averment 


“that the defendants with the intent to defraud their creditors 
are about to remove a substantial part of their property 
without the jurisdiction of this Court.” 


No attempt has ever been made to support this 
averment in the evidence and we have consequently 
no alternative but to dissolve the attachment. The 
request submitted by plaintitf for special findings is 
believed to be substantially covered in the foregoing. 

It is accordingly considered and adjudged that 
the fund in controversy is a trust fund for defendant’s 
maintenance, that the attachment levied herein be 
dissolved but that the attached fund remain ix custedia 
“gis until a suitable trustee be found and meanwhile 
that any income therefrom, as well as any portion 
heretofore used for other purposes than defendant's 
maintenance, be applied from time to time in reduc- 
tion of the amount due her under this Court’s order of 
August 30, 1922. There well be no award of costs 
to either party. 


IN H. B. M. SUPREME COURT FOR CHINA 
SHANGHAI MUNICIPAL COUNCIL, PLAINTIFF ws. ATKINSON 
& DALLAS, LTD., DEFENDANT. 


(97. ¢. 1922, decided December 23) 
SYLLABUS 


(By the Editor) 
1. Law. A British Court may apply local law. 


2. In: A Muwicrpat Custom to assess land for taxation only quin- 
upheld. | 
uncan McNeiil, Esq., for plaintiff. 
R.N. Macleod, Esq., for defendant. 


GraIN, J.: 


The Council claims the sum of ‘Ts. 6,588.75 being 
the land tax due from the defendants as owners of Lot 
1037, for the periods of half years, ending June 30, 
1921, December 31, 1921 and June 30,1922 and further 
the sum of Tis. 2,578.63 being the land tax due from 
the defendants as owners of lot 1039,' for'the period 
of half years ending June 30, 1921 and December 31, 


7, Story’s Equity Jurisprudence (11th ed.) II, 1932. Cf, Perry, Trusts, 
8. Cyc, XXXIX, 282, 283, | 


plaintiff’s instance and is now ix 
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The defendants admit that the land was regularly — 


assessed at the time the assessment was made in 1920, 
but maintain that since the partition of the plot 
originally assessed by the purchase by themselves of a 
part of the original plot, the assessed value of their 
portion of the land has altered; namely, that value for 
assessment has been reduced by reason of the partition, 
and that the land as now divided and now under their 
ownership has not been assessed and therefore they 
are not liable to pay the sums due on the original 
assessment. The facts are as follows: 

At the time the land was assessed it belonged to 
the Shanghai Hongkew Wharf Company and was 
registered in their name as parts of lots 10,195 and 
10,200 and was part of a large plot of land with a 
considerable frontage on to the Whangpoo River. 
Since the assessment on April 7,1920, the plot of land 
has been divided into three parts, the Shanghai & 
Hongkew Wharf Co., having retained possession of 
rather more than half of the land, which has a frontage 
on the river, while they have disposed of two plots 
(now styled lots 1037 and 1039) having no river 
frontage, at the back of the river-fronted lands, which 
are debarred from river frontage by the land remaining 
in possession of the Shanghai & Hongkew Wharf Co. 

The defendants maintain that the plot of land 
ought to be re-assessed, and that the part of the land 
now possessed by themselves should be assessed at a 
lower figure than formerly because the value of the 
land has been reduced by the division of the plot in 
consequence of the loss of the river frontage. The 
plaintiff maintains that the original assessment stands 
and is recoverable until such period as a new assessment 
is made in accordance with the rules and customs of 
the Council. 

The principle of assessment in the Shanghai Conces- 
sion is as follows: Assessors who are not members of the 
Council, but independent individuals, are appointed at 
certain periods to assess the land under the Council in 
the Settlement. The assessment arrived at, by these 


‘meeting for that meeting to adopt or not as they see 
fit. In the event of the assessment being approved by 
the resolution of the ratepayers it remains in. force 
until the next assessment is decided upon by resolution 
of the ratepayers and in due course approved and 
passed by them. The power to levy the rate is give 

by Article IX of the Land Regulations. ) 


In the present case Mr. S. J. Halse and Mr. N. L. 
Sparke were appointed to assess the lands in the 
Settlement, in accordance with a resolution of 
ratepayers on April 7, 1920. The assessment of these 
gentlemen was in due course passed by a resolution of 
ratepayers and by such a resolution, on April 14, 1921, 
was duly levied from January 1, 1921, at the rate of 
7/10ths of 1 per cent. on assessed value of land; a 
similar resolution being passed on January 1, 1922. 
The assessed value duly passed by the ratepayers of 
these plots of land is Tls. 25,000 per mow. 


The new title deeds of the portion of land sold by 
the Shanghai & Hongkew Wharf Company to the de- 
fendants were issued in December, 1920. There appears 
to be no definite period at which assessments take 
place, the practice being to retain an assessment until 
some general alterations in values of property has taken, 
or is about to take, place. 


The general principle, which I have already describ- 
ed, on which land is assessed and rates levied, has been 
discussed in this Court on certainly three occasions.’ 
In the first case Sir Frederick Bourne was the Judge 
and in the other two cases Sir Havilland de Sausmarez. 
On each occasion the principles of assessment and the 
levying of the rates were approved and upheld by the 
Court. In the second case Sir Havilland de Sausmarez 


stated: 

“Unless there is legislation that is binding on all, custom 
which is acceptable by all is our safest guide, for it is 
almost sure to be reasonable and it is unlikely to be repugnant 
to the law of any of the nations which form our Community. 

- Evidence satisfied the Court in the case cited? that the prin- 
ciple was such as it could accept. Since then another assess- ) 
ment has been made and the same principle adopted. I think 
it would be most unfortunate that it should be shaken.” 


1 Sh hai Municipal Council v. Tam Wa; Shanghai Municipal Council 
Hosskew Wharf Company; Shanghai Municipal 
Council v. Hardoon 
2, Shanghai Municipal Council v. Tam Wa. 


June 30, 1923 


Since that judgment was given another assessment 
has been made upon the same principle. There is no 
doubt that a British Court has power totake cognizance 
of and apply local laws. And it matters not, as Dicey 
Sstates.° 


“Whether these laws are written or unwritten, whether 
they are the direct result of legislation whether they exist as 
custom or are created by judicial decisions.” 


In the third case* Sir Havilland de Sausmarez also 


approved of the principle of assessment adopted by the 


Council, stated that it was binding on British Subjects 
and decided against the Municipal Council because they 


_ had departed from the established rule, saying: 


‘How the Council came to recommend that the Ratepayers 
should make a departure from a sound rule it is difficult to 
see, 


Therefore we have the principle of assessment of 
land values, and the procedure in connection with the 
assessment, not only established as a local custom but 
also confirmed by judicial decisions. 


Iam of the same opinion as Sir Havilland de 
Sausmarez. I think that it would be most unfortunate 
if this established custom which has by now become a 
rule of law, should be shaken. It may be that the de- 
fendant’s land as now situated is of less ratable value 
and it may be that at the next assessment the assessors 
will reduce the ratable value of this particular plot of 
land; from which follows that which the defendants 
consider an unfair burden thrust upon them, namely, 
the payment of an excessive rate, without remedy 
until such time as the ratepayers shall decree another 
assessment. But 1 cannot dismiss from my mind that 
at the time the defendants made their purchase they 
knew or could have ascertained the ratable value of 
the land they were purchasing and that it was then 
within their power, before completing the purchase, to 
make terms for a proportional payment of rates with 
the Shanghai Hongkew Wharf Com 
were continyjne to hold that)part of sls 


Of the defendants that their land Deel 
assessed. I am of opinion that it'was properly and law- 
fully assessed in 1920, and that by that assessment, 
whatever may have happened since, they must abide 
until the next assessment takes place. Therefore I find 
for the plaintiff for the amount claimed. 


__ | should like to add a suggestion to the Council 
with regard to appeals against assessments, The 
tendency appears to be that assessment should be every 
five years. This term of years is in accordance with 
the assessment of the metropolis of London which js 
also quinquennial. But under the assessment laws 
governing the metropolis, ratepayers have an op- 
portunity of appealing against assessment not only at 
the time of the assessment but also each year after 
until the next assessment takes place. But the pro- 
cedure there adopted for appeals would be impossible 
here. It may be possible for the Council to adopt 
some form.of procedure to give opportunity for appeal 
should occasion arise each year after the assessment. 
It might possibly be done by the appointment of a 
Financial Committee each year to consider appeals 
with regard to rateable values. It would be necessarv 
of course, by some procedure, to guard against frivolous 
appeals. Should the appeal be allowed, the reduced 
payment of assessment would not come into operation 
until the next financial year and so would not interfere 


es the budget of the year in which the appeal took 
place. 


This is merely a suggestion, and it may be im- 
possible to carry out in consequence of facts which are 
not before me. I make the suggestion because it appears 
to me that there may be cases where, in the course of 
the five years before the next assessment, some hard- 
ship may arise by reason of the reduction of the value 


of land, against which the ratepayer has no remedy 
until the next assessment takes place. 


3, The Conflict of Laws. 
Extrater 66 ( Ed.) 


4, Shanghai Municipal Council y. Hardoon 


Cf. Secretary of State v. Charlessvorth et al. J 
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| In The United States Court for China 


(Established by Act of Congress of June 30, 1906.) 


Recent Decisions 


; Jan. 2 — Feb. 12, 1923 


and there being no evidence of his waiver of the 
balance he is clearly entitled to judgment therefor. 


WANG ZIN ON, PLAINTIFF, v. THE WILKINS 
BROS. & CO., DEFENDANT. 
( Cause No, 1180; decided January 2, 1923) 
SYLLABUS 
( By the Court) 

Agency: Sates: Commissions. A party who is promised “a commission 
of one tael Poy spindle which you can sell for us” and “T1s.80,000 at 
once when the bargain comes,” is entitled to payment upon producing 
a purchaser who enters into a contract of sale; the former is not 

_ required to guarantee payment of the purchase price. 


Messrs. Schuhl & Schoenfeld, by Mr. Schuhl, for plaintiff. 
No appearance for defendant at the trial. 


LOBINGIER, J.: 


The plaintiff sues on the following instrument: 
“Mr. Wang Zin On, 
Shanghai, 


_ We agree to pay you a commission of one tael per 
spindle which you can sell for us at T1ls.26.00 each, including 


c.i.f. & c. and duty. We will pay you Tls.80,000 at once when 
the bargain comes. 


Yours very truly, 
The Wilkins Bros. & Co., Inc., 
P. N. Wilkins, 
Manager.” (Ex. A) 
It is alleged in the complaint and admitted-in the 
answer that defendant paid of the amount above 


mentioned the sum of Tls. 33,787, and defendant further 


“alleges that the said sum together with a further sum of Sh. 

Tls. 3,799.95 was paid to the Plaintiff in full settlement of 

the Plaintiff's claim for commission due on account of the, 

said 80,000 spindle mill.” 

No evidence is offered in support of this claim of 
settlement and defendant denies that he received any 


other sum than that first mentioned. 
The principal point in the case arises from 


the in accordance wit! 
agreement or at all.” | 
It will be seen that the agreement which furnishes 
the cause of action says nothing about the purchaser’s 
ability or willingness to perform but promises ‘T's. 
80,000 at once when the bargain comes.” We take this to 
mean that the commissfon was earned when ‘a “bona 
fide purchaser was obtained and that plaintiff was not 
to be prejudiced by any subsequent differences between 
defendant and the purchaser. Plaintiff in other words 
was performing his part of the contract by making a 
sale; he did not guarantee the payment of the purchase 
price. The law on this point has been stated as 
follows: 


‘Where an agent undertakes merely to produce a person who 
is able, ready, and willing to enter into a specified transaction 
with the principal on the terms prescribed by the latter, the 
production of such a person generally entitles the agent to 
the contract compensation, although the principal fails or 
refuses to enter into the transaction in question, or although 
the third person fails or refuses to complete the transaction 
on account of some default by the principal; and the agent 
is all the more entitled to the stipulated compensation if he 
procures a contract from a third person binding him to accept 
the principal’s offer.” : 


That plaintiff did procure such a purchaser as the 
contract requires appears clear from the records of this 
court of which we may take judicial notice in a case’ 
involving defendant and the said purchaser. In that 
case, which was an action by the purchaser to recover 
back earnest money, defendant admitted the averment 
of the purchaser that he 


“and the defendant entered into a contract for the sale by the 
defendant to the plaintiff of a certain lot of second-hand cot- 
ton spinning machinery consisting of an eighty thousand 
(80,000) spindle cotton spinning mill” , 


terms of uk said 


and 

“that said sale was evidenced by an agreement in writing” etc. 

In other words it appears from defendant’s own 
admission that it not only entered into a contract with 
the purchaser whom the present plaintiff procured but 
made an actual sale. That would seem to be all.that 
plaintiff’s contract in the present case required; and it 
being admitted that plaintiff has not been paid in full 


1. Corpus Juris I!, 769. 
2. Ring Mow Zu v. The Wilkins Bros. & Co, Inc, ante p, 66. 


It is accordingly considered and ‘adjudged that 


plaintiff have and-recovéer from defendant, upon the 
cause of attion above recited, the sum of Tls. 46.213 
together with his costs. 


INESE—AMERICAN BANK OF COMMERCE, PLAINTIFF, v 
GLOBE & KUTGERS FIRE INSURANCE 
COMPANY, DEFENDANT. 


(Cause No, 1835; decided Fanuary 5, 1923) 


SYLLABUS 
( By the Court) 


1. Pleading: Insurance. In an action on fire insurance policies aw 
svaadadel of “beneficial ownership” suffices ; plaintiff need plead only 
an insurable interest. ~ 


2. Ip.: “Otwer Insugance.” Where the complaint sets out the total 
amount of the insurance a motion for “‘particulars of all other insur- 
ance” will not lie. 


3. Ip.: Evmence need not be pleaded nor is it the province of a motion 
for a bill of particulars to secure it. 


4. Ip.: The pleader need not anticipate defenses. 
Messrs. Davies & Bryan, by Mr. Bryan, for the motion. 
Messrs. Shoop & Chalaire, by Mr. Chalaire, contra, 


LOBINGIER, ].: 


This is an action on certain policies of insurance 
alleged to have been issued by defendant to plaintiff. 
Defendant now moves 


“for an Order requiring the plaintiff to furnish to the defend- 
ant a Bill of Particulars as to the ownership of the goods 
alleged to have been insured under the policies of insurance. 
***particulars of all other insurance, if any, and to produce, | 

rocure and give to the defendant all plans, specifications, 

ks, vouchers, invoices, duplicates or copies thereof, docu- 

ments, proofs and information with respect to the claim and” 
the origin and cause of the loss and the circumstances touch-. 
ing th¢ amounts of the jiability of the defendant.” 


copies of the policies which appear to have been issued 
to it and alleges that “at the times hereinafter 
mentioned Plaintiff was the beneficial owner of” the 
insured property. As we have had occasion to say in 
another connection, 


“It is well established that an equitable(i.e. beneficial) interest 
in property is an insurable one.”! 


And it is sufficient if the complaint shows an 
insurable interest in plaintiff.2 As was observed in 
one case where a motion similar to this was overruled, 


“We can conceive of no good reason why a plaintiff in such a 
case should be required to set out his title or interest in the 
property destroyed specifically and with great particularity.”’3 


As to the call for “particulars of all other 
insurance” plaintiff's averment (par. 7) would seem to 
suffice that 


“The total insurance contracted prior to the time of said fire. 
on the merchandise described in paragraph 3 of this complaint 
was G. Y. 160,000 maximum amount.” 


Unauthorized ‘‘other insurance” might constitute 
a defense but a pleader is not required to anticipate 
defenses. 

The remaining information sought by the motion 
seems to consist of evidence and it isa rule of this, as 
of other courts, that evidence need not be pleaded. 
Nor, as is well set forth in plaintiff’s brief, is it the 
purpose of a motion of this kind to secure evidence.® 
The requirement in the policies that the instired shall 
furnish such information is not a requirement that it 
be embodied into the form of a pleading and if such 
were the requirement it could not bind the courts. If 
plaintiff has failed to comply with the requirements of 


1. “Fire Insurance,” American & English Encyc. of Law (2nd 
Ed.) XIII, 145, and numerous cases there cited ; cf. Columbian: 
Ins. Co. ve Lawrence, 2 Pet. U. S. 25,7 L. ed. 335. 
2. Encyc. of Pl. & Pr. XI, 412. 
3 


Phoenix Ins. Co. v. Rowe, 117 Ind. 202, 20 N. E. 122. Cf. 
Aurora Fire Ins. Co. v. Johnson, 46 Ind., 315. 


Cyc. XXXIT, 109. 

Chiang Zung Corp. v. Insurance Co., I Extrater. 200. 
Steinleger v. Franklin, 117 Misc. (N. Y.) 693; Hill vy. Inter- 
national Products Co. 202 App. Div. (N. Y.) 701; Wolff v. 


Hube:t, 200 App. Div. (N.Y.) 124; Smidt v. Bailey, 132 App. 
Div. (N. Y.) | 
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the policies in this respect such failure is a matter of 
defense to be pleaded in the answer. | 
On the whole we are of the opinion that the 
complaint is not open to the objections urged. The 
motion is accordingly 
OVERRULED. 


CHEMISCHE FABRIK GRIESHEIM ELEKTRON, PLAINTIFF, v. 


* “ INTERNATIONAL BANKING CORPORATION, DEFENDANT. 


I ON DEMURRER. 
(Cause No, 1945; decided Fanuary 6, 1923) 
SYLLABUS 
( By the Court) . 
1. Actions: A DEMAND, when prerequisite to suit, may be made by one 


— “full legal authority;” it need not be made in any particular 
orm. 


2. Agency: Presumption. One who was an agent at a certain date “and 
for some time thereafter” but to whom payment made some five years 
later was “without lawful cause or authority,” cannot be presumed to 
have continued as such agent at the time of payment. 


Messrs. Shoop & Chalaire, by Mr. Chalaire, for the demurrer. 
Messrs. Fessenden & Holcomb, by Mr. Fessenden, contra. 


LOoBINGIER, ].: 

A demurrer is here interposed to a complaint for 
the recovery of a deposit “belonging to plaintiff” 
(par. 12) but made on October 12, 1914 with an 
accompanying letter making it subject to checks “‘to be 
signed by both Messrs. Bradley & Co. Ltd. and Messrs. 
Siemssen & Co.” (par. 6) The complaint further 
alleges that on or about April 30, 1919 the said deposit 
was paid to said Bradley & Co. and 


“to the Public Trustee, Custodian for England *** with full 
knowledge and notice of the facts as to the title and owner- 
ship of said deposit or sum of money as herein alleged, and 
in violation of the terms and conditions of the aforesaid let- 
ter of October 12, 1914 as hereinbefore alleged and without 
jawful cause or authority and without the knowledge, con- 
sent, authority or signature of the said Siemssen & Co.” (par. 
11) ; “that upon learning of the disposition of the said deposit 
moneys as hereinbefore alleged, or shortly thereafter, the 
said Siemssen & Co., acting as attorneys in fact for plaintiff 
with full legal authority so to do, made demand upon defend- . 
ant for repayment to the said Siemssen & Co., as attorneys 
in fact for plaintiff, of the aforesaid sum.” (par 15.) 


It is this averment of demand which affords the 
principal basis of the demurrer, defendant contending 
that Bradley & Co. should have joined in the demand. 
Such, as we have seen, was the requirement for the 
_ Signing of checks ; but there none 


upon by the demurrant exemplify the general rule 
that 


“in the absence of any express requirement no particular form 
of demand is necessary. ! 


Thus, a mere request by a receiver suffices. ° 


“} think the understanding between the parties is, that the 
money shall remain with the banker unti! the customer, by 
his check, or in some other way, calls for its repayment. > 
“The plaintiff was not compelled to make the demand in 
person, but might do so through her duly constituted agent 
or attorney.” 4 


Indeed it is even true that “commencement of the 
action*** is itself demand.’’ * Moreover 


“In the absence of express requirement there is considerable 
conflict of authority as to when a demand is or is not a con- 
dition precedent.” ® 


It must be remembered also that, according to the 
admitted averments,the deposit had already been paid 
over to other parties than plaintiff in breach of the in- 
structions. True, one of these parties had been plaintiff's 
agent but we are unable to follow defendant's assump- 
tion (p. 4) that such agency continued at the time of 
said payment. The principal averment on that point is 


“That during the month of October 1914 and for some time 
prior thereto and thereafter, Bradley & Co. Ltd., a British 
corporation, was the agent in Shanghai, China, of the plain- 
tiff.” (par. 3) i 


But with that must be coupled the further averment 
that the payment was made ‘without lawful cause or 
authority.” Since, then, the agency of Bradley & Co. 
continued only “for some time’’ after October 1914 
and since on April 30, 1919 the payment to Bradley & 
Co. was “without lawful cause or authority”’ we think 
it fairly inferable that Bradley & Co. was then no 
longer plaintiff's agent. 

Such being the case, defendant having “full 
knowledge” that the deposit belonged to plaintiff and 
that it had been wrongfully paid to others, a demand 
by the remaining agent, whose authority still continued, 
would seem quite sufficient. f 


— 


sae 


1. Corpus Juris I, 979. 

2. Delahunty v. Bank, 56 N.Y.S. 39. 

3 Downes v. Phoenix Bank, 6 Hill (N. Y.) 297. 

4. Levy v. Trust Co., 156 N.Y.S., 295. 

5. Brewer J., in Kaufman v. Tredway, 19§ U. S. 271, 49 L. ed.190. 
6 Corpus Juris [, 978. | 


‘the addition of new parties 


July 28, 1923 


And while defendant cites a New York decision °’ 
to the effect that a demand is not excused by the 
improbability of compliance, there is ample authority 
elsewhere for the rule that a demand is unnecessary 
where it would be useless or “would not be complied 
with’’.* 

Especially in view of the admitted averment that 
the demand in this case was made by one having “full 
legal authority’’ we are of the opinion that the 
complaint is not subject to the objections raised and the 
demurrer is accordingly 

OVERRULED. 


II ON MOTION FOR LEAVE TO INTERVENE. 
( Decided February 16, 1923) 
SYLLABUS 
( By the Court) 
Intervention: Srare Decisis. The doctrine of several recent deci- 
sions reaffirmed. 
Messrs. Hanson, McNeill, Jones & Wright, by Mr. Wright, for jthe 
applicant. 
Messrs. Fessenden & Holcomb, by. Mr. Fessenden, contra. 


LOBINGIER J.: 


After the overruling of the demurrer ° the party 
who was alleged to have paid the fund in question to 
the Public Trustee asked leave to intervene and in 
support of its application filed an affidavit reciting that 
it had executed an indemnity bond in the defendant 
upon the payment of the said fund. It submitted to 
the jurisdiction of this Court and offered to “abide by 
any Judgment which may be rendered therein” etc. but 
in the affidavit it is stated that otherwise it will have 
na aes and attempt to enforce the said indemnity 

nd. 

We may agree with plaintiff's counsel that the 
applicant has no right to intervene in this cause and 
also with the contention that this affidavit does not 
show the probability of a multiplicity of suits. 
Certainly if this were an application to enjoin plaintiff 
from suing (as was most of the cases referred to by 
plaintiff’s counsel) it could not be granted. 

_ But, entirely aside from the right of a party to 
intervene, the Court has, discreti | 


to litigation. ‘—Tms Court 
has already exercised that discretion in cases where 
the reasons were no stronger than here. *® In the last 
of these cases it was pointed out that where an alien 
asks leave to intervene and agrees to abide by the 
judgment of this Court, it is highly desirable to grant 
the application so as to avoid a possible conflict of 
jurisdiction and to lessen the number of suits. Nor is 
this entirely a matter of discretion, for: 


“When a complete determination of the controversy cannot 
be had without the presence of other parties, the Court shall 
cause them to be brought in.”*! 


It is true that plaintiff is not directly interested in 
the relations between defendant and the intervenor ; 
but plaintiff is not the only party to be considered in 
determining this point. Litigation should be so 
adjusted as to be least burdensome upon all parties and 
in this case it would be manifestly to the interests of 


_ defendant to have its entirely liability adjudicated in 


one proceeding. 

Finally, we can see no real prejudice to plaintiff. 
The assistance which the proposed intervenor would 
render the defendant would not necessarily be greater 
in the action than out of it for in any event both are 
equally interested in resisting plaintiff's claim. | 

On the whole we are of the opinion that Bradley 
& Co. should be admitted as a party to this proceeding 
and it is accordingly allowed to file its petition within 
ten days from this date, each party to have a similar 
period to answer the same. 


7. Southwick v. Bank, 84.N. Y. 420. 
8. Corpus Juris I, 980, Sec. 80. 
Ala. Hammatt v. Brown, 60 Ala., 498. 
Ark. Tarwater v. Davis, 7 Ark. 153, 44 American Dec. 534. 
Cal. Cox v. Delmas, 99 Cal. 121. | 
Ind. Whitcomb vy. Stringer, (Ind.) 63 N. E. 585; Burns v. Fox. 
113 Ind. 205, 14 N. E. 541; Harshman v. Mitchell, 117I nd, 
312, 20 N. E. 228. 
lowa, Fay v. Fitzpatrick, 130 Iowa, , 105 N. W. 398; Ruiter v: 
Plate, 77 lowa. 17, 41 N. W. 474. 
Kan, Ritchie v. Huntington, 7 Kan. (2nd ed.) 162. 
Mass. Heard v. Lodge, 20 Pick. 53. 32 American Dec. 197. 
Wash, Whitehouse v. Mill Co. 50 Wash. 563, 97 Pac. 751; Burrows 
ried v. McCalley. 17 Wash. 269, 49 Pac. 510. : 
. Ante p. 
10. Dakoutchaeff v. China & Mongolia Export Co., ante p. 126; Fischer v. 
Stone, ante p. 345; Kamorovsky v. Fire Insurance Co., ante p. 388; 
ll. Extrater. Remedial Code, sec. 53. 
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Ii1 ON MOTION TO DISMISS INTERVENOR’S PETITION. 
(Decided March 16, 1923) 
SYLLABUS 
( By the Court) 
1. Jurisdiction: Partics. This Court has jurisdiction to render a 


judgment of dismissal against a foreign plaintiff ; such judgment does 
not constitute affirmative relief. 


2. Pleading: THe Praver forms no part of the statement of a cause 
of action or defense. 


Messrs. Fessenden & Holcomb, by Mr. Fessenden, for the motion. 
Messrs. Hanson, McNeill, Jones & Wright, by Mr. Wright, contra. 


LoBINGIER, J.: 


Plaintiff presents a motion to dismiss the inter- 
venor’s: petition, filed in pursuance of this Court’s 
order of February 16, and urges as its first and 
principal ground: 


‘that this Court has no jurisdiction of the subject matter of 
the claim or interest alleged by intervenor in said petition, in 
that the subject matter of said alleged interest or claim of 
intervenor, if such interest or claim exists in fact, is an issue 
solely between a British corporation (Bradley & Co., Ltd.) 
and a German corporation (Chemische Fabrik Griesheim 
Elektron).” 


We do not think the Court is deprived of 
jurisdiction merely because an issue is raised between 
a foreign plaintiff and a foreign intervenor. This 
Court, cannot, of course, render an affirmative judgment 
against the foreign plaintiff; but it may declare the 
latter’s claim unfounded, if the evidence so requires, 
and that is practically all that intervenor seeks. The 
prayer for costs may be disregarded for in no case is 
the prayer an essential part of the statement. * 


‘But we cannot regard the issue here as one solely 
between plaintiff and intervenor. The former bases 
its cause of action upon the alleged ownership of a 
certain fund of which it alleges in its amended petition: 


“That at the time the aforesaid sum of Shanghai Taels Twen- 
ty-four Thousand Six Hundred Twenty-two and 17/100 
(Tis. 24,622.17) was deposited with Defendant as herein- 
before alleged, the said Bradiey & Co. Ltd. had no legal 
or equitable title to or interest in the aforesaid deposit or sum 
of money or any part thereof, and said deposit or sum of 
money was then due, owing and payable in its entirety from 
the said Bradley & Co. Ltd. to plaintiff.” 


_.This averment is expressly denied in defendant’s 


“Was at all times mentioned herein the sole owner of the 
Shanghai Taels Twenty-four Thousand Six Hundred Twenty- 
two and 17/ a) (Tis. 24,622.17), deposited with the Defend- 
ant.” (par. 


It ‘will be seen, therefore, that it is defendant 
which raises the issue as to plaintiff's ownership of the 
fund and that the intervenor now _ supplements 
defendant's denial of such ownership by alleging title 
in itself. This combining with the defendant is 
perfectly admissible under one of the authorities cited 
by defendant, which declares: 


“Where a particular plaintiff has brought suit against a 
defendant selected by him, a third person having an interest 
justifying such action may intervene and joi him in claim- 
ing the same thing or something connected with it, or he may 
unite with the defendant in resisting the plaintiff's demand.” '3 


Nor do we consider the situation altered by the 
fact that plaintiff sues to recover damages for diversion 
of the fund rather than for the fund itself. Without 
ownership of the fund it has no cause of action and if 
either defendant or intervenor can establish the want 
of such ownership plaintiff must necessarily fail. On 
the other hand if the intervenor can establish tts claim 
of ownership of said fund it will be entitled to an 
adjudication thereof which will not only defeat 
plaintiff’s claim but will also bind the other parties and 
bar further litigation. The suggestion that the in- 
tervenor might offer its evidence without being allowed 
to continue as a party would deprive it of the benefit 
of such adjudication. 


We have examined all the authorities, marshalled 
with commendable industry by plaintiff's counsel, but 
are unable to find under the facts of any of them, 
doctrines contrary to the conclusion we have reached. 
The dictum in one’? of them that an intervenor “‘cannot 
urge matters that would go to the dismissal of the suit” 
is inconsistent with the later utterances, above quoted, 
from the same court as well as with the provision in 
our own code,'’ that one may “become a party * * * * 
by demanding relief adverse to both” plaintiff -and 


12. €yc. XXXI, 110. 

13. St. Charles St. R. Co. v. Fidelity & Deposit Co. of Maryland, 
109 La, 491, 33 So. 574. 

14. Cahn v. Ford, 42 La. Ann., 965, 8 So. 477. 

15. Extrater. Remedial Code, sec. 57. 


er 


THE CHINA WEEKLY REVIEW | 3 


defendant. The phrase as quoted was probably not 
intended by the Louisiana Court to be taken generally 
but only as regards the facts in that particular case 
which are in no way parallel to those involved here. 

The other grounds of the motion are largely a 
variation of those above discussed and the motion is 
accordingly 


OVERRULED. 


IN RE APPLICATION OF A. TILTON STEELE. 
(Cause No. 2026; decided January 9, 1927) 
SYLLABUS 
( By the Court) 


1. Courts: Jurispiction, It is the amount claimed in the complaint 
which determines whether the Commissioner has jurisdiction and the 


latter is not ousted by filing a counter-claim for more than the limit. * 


In such cases the Commissioner may consider and 
adjudicate the counter-claim up to the amount of $500.00 U. 
currency. | 

3. “Manpamus will not lie where there is an adequate remedy by 
appeal.” 

A. T. Steele, Esq., pro se. 
F.J. Schuhl, Esq., contra, 


LOBINGIER, J.: 


This is a proceeding by. the defendant in a cause 
now pending before the Commissioner to compel the 
latter “to transfer the record and file of the said 
cause*** to this Honorable Court for trial’ etc. It 
appears that the action below was for Taels 250., for 
attorney's fees, and that the present applicant, as 
defendant, filed an answer and counter-claim for 


- $2,000.00 U. S. currency. His contention is that this 


counter-claim, being beyond the limit of the Com- 
inissioner’'s power to render judgment, requires the 
cause to be transferred to this Court. But the 
Commissioner cannot be ousted of jurisdiction in any 
such manner.’ If he could, almost any trial before the 
Commissioner could be terminated by the mere filing 
of acounter-claim. It is the amount claimed in the 
complaint which détermines jurisdiction? and where 
the defendant files a counter-claim in excess of the 
limit, the court will consider and adjudicate it up to 

procedural errors at the trial above referred to. " Bu 
no judgment has been rendered. When it is, the 
applicant will have the right to appeal and where such 
right exists mandamus (for such appears to, be the 
remedy here sought) will not lie.‘ 

Since the hearing on his application, the applicant 
has filed a motiOn asking that the respondent “be 
required to answer or plead in accordance with the 
ordinary rules of court” etc. Mandamus however, is 
not an ordinary, but an extraordinary, remedy and the 
practice in this court is that when such application is 
presented it is first examined to determine whether it 
sets forth grounds which “ma facie entitle the 
applicant to relief. On .. point the applicant is 
heard and also the adverse party if he desires it. But 
the sufficiency of the’application should be determined 
before requiring the latter to answer. 

The procedure in this instance has been the same 
as in other cases. The application has been examined 
and found insufficient to justify the lrelief asked, and 
it is accordingly denied at the applicant’s costs. 


PERCY R. MOORE, PLAINTIFF, v. JAY ELMONT 
ET AL, DEFENDANTS. 
(Cause No. 1862; decided Fanuary 15, 1923) 
SYLLABUS 
( By the Court) 


1. Libel: WHat constitutes. A publication charging one with im- 
morality is libelous per se. * , 


2. In.: Damaces. The one so charged is entitled at least to nominal 
damages. 
3. Ip: Justification. The doctrine of U. S. v. Armstrong, I Ex- 


traterritorial Cases, 485, reaffirmed. 
Messrs. Schuhi & Schoenfeld, by Mr. Schuhi, for plaintiff. 
Messrs. Williams, Franklin & Faison, by Mr. Faison, for defendant. 


1. Fed. Bennett v. Forrest, 69 Fed. 421 (F | ren J 
. C. Stacey Cheese Co. v. Pipkin, 155 N. C. 394, 71 S. 
N.S. Creighton v. Lindsay, 15 N. S. 243. 4b. 
S.C. Corley v. Evans, 69 S. C. 520, 48 S. E. 459. 
2, Barber v. Kennedy, 18 Minn. 196 (216) 


3. Bennett v. Forrest, 69 Fed. 421. Stacey Cheese Co. v. Pipki 
_ 155.N. C. 394, 71 S. E. 442, See also Alexander v. Peck, § 
eyo K Ind.) 308, where a slightly different rule is provided 
y statute. 


4. Dodge & Seymour v. Porter, [I Extrater. 241, 243. 


“ 
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‘Loprncier, J.: | 
The principal defendant admits that he published 


‘qn several issyes of the “Shanghai Gazette”, a paper 


of general circulation at the time, the following 


‘advertisement relating to plaintiff, against whom a 
‘prosecution for adultery was then pending and 


undecided ~ 


“Speakin’ about the Moore Case! If that bird didn’t put 
the ‘Mor’ in Mormon, he sure didn’t put it in Morality. 
Take a Yun, down: Whangpoo ‘Road and if you don’t agree 
it is open season for Asbestos ear-muffs, then I haven't got 
the Best Chow, the Cleanest’' Rooms, and the best Service 
in Shanghai, and I'll furnish all the necessary evidence, to 
some ‘just regular folks’ who want to come to live with me. 
I’ve a nice little apartment for two or three chaps and every- 
thing is the darb.” 


. 'Defendant’s counsel admits that this advertisement 


was “foolish” and “silly”; but it is really much more. 
In the ‘first place it is settled’ that such a publication 
relating to the merits of a case duly pending in the 
courts, constitutes contempt.’ Again it is a settled 
doctrine of this and other courts. that a. publication is 
libelous if it “merely tend to lessen a man in. public 
esteem.” ? This publication, it is not seriously disputed, 
amounts to a charge of immorality. It certainly was 
as much so as the publication concerning a candidate 
for office: | 


“there was that. Iowa Beecher business of his, which beat him 
out of a station ‘at Grass Lake.” 3 
of which ‘it was observed: 

“inasmuch as courts have no right to be ignorant of the 
meaning of current phrases which everybody else under- 
stands, it can hardly be seriously urged that such a charge, 
coupled with an averment that it $ost a minister his situation, 
and backed with a justification, should be assumed. without 
some explanation to be capable of an innocent meaning. 


“Defendant was bound to show a loss’ of position at Grass 
Lake upon'some charge of immoral conduct affecting the 
plaintiff's clerical character in order to justify this charge.” 


Such a charge is libelous per se and 


“It is not necesSary that the charge of unchastity be direct, 
but any written charges fairly imputing immorality or 
unchaste conduct, even though not amounting to illegal sexual 
intercourse, is actionable.” 4 


The only defense pleaded by either defendant is 
the following alleged in the answer of the principal 


~ _ words imputed to defendant charge the plaintiff with being 
a man of immoral character or promischous in his relation- 
ship with women, the said charge is true.” 
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lished by the. evidence. 


to that which would convictin a criminal prosecution 
for such offense.® ‘Even the party’s confession has 
been held insufficient. *° | 

But the law does:not permit the publication of any 


sort of a statement, under any sort of circumstances, 


merely because it may be true. As was observed by an 
eminent English judge, “the greater the truth, the 
greater the libel.” The meaning of this is that, except 


under certain‘ conditions, as when one is a candidate 


for elective office; the publication of defamatory matter, 
even if true, would serve no worthy public purpose and 
‘would cause unnecessary hardship and. suffering to 
individuals. 

It is clear, then, that the principal defendant has 
failed to establish a legal defense and the only question 
as to him is the quantum of damages. But it has not 
been proved that his wife, the other defendant, had 
any part in the publication. ‘The admission was merely 
that the “advertisement set out in Paragraph 3 of 
plaintiff's petition was published by the defendant Jay 
Elmont.”’ 

We have seen that the publication complained of 
is actionable per se and the rule in such cases is that 
“plaintiff is entitled to at least nominal damages.” *' 
No special damage is alleged in the petition or estab- 
Moreover, defendant has 
offered to defendant an apology for the publication 
and while a mere offer of this kind after an action is 
brought is not technically a ground for mitigating 
damages, ¥ still we may consider it in determining 


whether anything more than nominal damages need. 


be awarded. 

But nominal damages. as we have recently held " 
may amount to as much as $250.00 and we do not 
think that any less amount would suffice here in view 
of the character and time of the publication. 

It is accordingly considered and adjudged that 
plaintiff have and recover from the defendant, Jay 
Elmont, the sum of $250.00 U. S. currency, together 
mee costs and that the remaining defendant be hence 

is 


HARRIET H. SWINEHART, PLAINTIFF, v. De 
SWINEHART, DEFENDANT. 


But even if this defense were fully established it 


would not suffice to absolve defendant: from liability. 


For under the law obtaining in this jurisdiction 


“the alleged libelous matter must not only be proved to be 
true, in order to constitute a defense, but it must be proved 
that it was published both with good motives and for justi- 
fiable ends.” 5 


This was based upon a special act of Congress ° which, by 


virtue of a well known decision,’ is in force here and 


which provides.as follows: 


’“That.an: injurious publication is presumed to have been 
malicious if no justifiable end or good motive is shown for 
«making it.” 


A’still later’act reads: 


‘~ ,. “Any publication of a libel shall be justified if it appear that 


the ‘matter charged as lihelous was true and was published 
with good motives and for justifiable ends.” 


Now it will be seen that the defendants do not 
even allege that the publication here complained of and 
admitted, ‘‘was published with good motives and for 
justifiable ends.’ Much less do they attempt so to 
prove. In the language, therefore, of the statute first 
above quoted, said publication ‘‘is presumed to have 
been malicious.”’ Added to this.presumption is the 
admitted fact that the publication was timed to appear 
while plaintiff was on trial before this court for his 
reputation. 


We need not stop to consider therefore whether 
or not there was a basis of truth for defendant’s 
imputation. It is but fair to state however that 
plaintiff, denied all charges of sexual immorality and 
that the evidence required in such cases must be equal 


. Corpus Juris XIII, 34. 

Shaw v. Rae & Gallagher, II Extrater. Cases 125, and. citations. 
. Bailey v. Kalamazoo Pub. Co., 40 Mich.’ 251. 
Cyc. XXV, 315, 316. 


U. S. v. Armstrong, I Extrater. Cases 485, 487,).quoting U. S. v. 
Ocampo, 18 Phil. 55, affirmed, 234 U. S. 91, 58 L. ed. 1231. 


Act of Mar. 3, 1899, 30 U. S.Stat. at Large, Sess. III, Ch. 429, Tit. [. 
Sec. 206; Alaska Code, Sec. 2087. 
. Biddle v. U. S., 156 Fed.’759. 


. Act of comarene of Mar. 3, 1901, 31 U. S. Stat. at Large Sess. II, Ch 
854, Sec, 817. 


D 


(Cause No. 1858; decided January 16, 1927) 
SYLLABUS 
( By the Court) 


1. Marriage: Maintenance. “One of the prime duties arising out of 


ro 7 relation is the duty of the husband to support and maintain 
e wite. 


2. Ip.: | Forreirure. That right may be forfeited by misconduct but, 
like other material matters it must be clearly pleaded and proved. 


Messrs. Schuhl & Schoenfeld, by Mr. Schuhti, for plaintiff. 
Messrs. Williams, Franklin & Faison, by Mr. Faison, for defendant. 


LoBINGIER, J.: 


The petition in this case alleges 


“that the Plaintiff married the Defendant on the 27th day of 
November, 1918 in the City of Kalamazoo, Michigan, and the 
said parties lived together as man and wife until the 16th day 
of March, 1922 when the Plaintiff because of Defendant's 
cruelty and illtreatment, separated from him and has not 
since cohabited.” 


To this the defendant by way of answer 


“admits paragraph 1 of said petition, and that part of para- 
graph 2 which alleges that plaintiff and defendant were 
married in the City of Kalamazoo, Michigan, on November 
27, 1918, and did live together as man and wife until on or 
about March 16, 1922; but generally and specifically denies 
ee and every other material allegation contained in said 
petition.” 


It is observed in a well known work: 


“One of the prime duties arising out of the marital relation 
is the duty of the husband to suppcrt and maintain the wife.” ! 


The husband may be rélieved of this duty by the 
misconduct or fault of the wife but such grounds are 
never presumed ; they must be pleaded and proved. 

It will be seen that defendant's answer contains 
no such averment. Indeed, a literal interpretation of 
it amounts to a denial of the separation. 


7 

9, Ant. & Eng. Encyc. of Law, Sec. ed. XVIII, 107}. 

10. Georgia v. Kepford, 45 fa. 48. 

11, Cyc. XXV, 539, 540. 

12. Cyc. XXV, 424. 

13. Chiskin v. American Drug Co. cante ps 40, citing» Western Uni 
Tel. Co. v. Glenn, 8 Ga. App. 168, és 81; 


§ 
v. McGibbony, 93 Ga. 672, 20 S. E. 37. 
Ga. App. 173, 80S. E. 516. Cf. Atl, etc. Co. v.. Stephens,/14 
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~that this is insufficient. 


July 28,,1923 


‘ There being no averment of miscondact, there 
could properly be no proof thereof ; for 
‘it is a well-settled principle that no proof can be offered of 


2 


matters not put.in issue by the pleadings. ie 
We are unable to find that plaintiff has forfeited 


her marital right. of maintenance and it. follows. that 


her prayer at least in part, therefor must, be granted. 


It is for 
“$250.00 month to:pay her board and lodging which is now 
due, Tis’ 100.00 to pa the cost of this action, and the sum 


of Tis: 500,00, as and for het Co 1 fees.” 

On August 30 an order was. entered allowing 
plaintiff M. $150.00 per month. , Plaintiff now testifies 
On the other hand. defendant 
states that he is receiving Tls. 300.00 per month or 


about M. $490.00. and that his living expenses require 


M. $150.00. Moreover he once set aside a trust fund 
of approximately $4,000.00, U.S. currency, for plaintiff's 
maintenance ? which only defendant’s objection pre- 


‘vents her now from using. This would seem to justify 


a slight increase of plaintiff's allowance besides pay- 
ment, by instalments, of something to plaintiff’s counsel 
who, the testimeny shows, have received no fees. 


It is accordingly considered and adjudged that, in 
addition to the amount heretofore allowed, defendant 
pay plaintiff M. $25.00 per month and that he pay, by 
monthly instalments of Tis. 25.00 a fee of Tis. 300.00 
to plaintiff’s counsel, together with the costs of this 


action; and defendant is authorized to draw upon the 


trust fund involved in Cause No. 1670 in paying the 
monthly instalments for his wife’s maintenance. 


RUSSIAN ECONOMIC SOCIETY, PLAINTIFF v. LIBERTY CLUB 
DEFENDANT. HALL & HOLTZ, LTD., PLAINTIFF, 
v. LIBERTY CLUB, DEFENDANT. 
(Cause Nos, 1473 and 1810; decided February 9, 1923) 
SYLLABUS 
( By the Court) 
1. Voluntary Associations: Contracts entered into by a member of 


a voluntary association without the authority or knowledge of his 
\ fellow members do not bind the latter. 


2. Lanpuorp Axp TENANT,- Reletting without the lessee’s Consent usually 
; waiver of the terms of the lease. 


wee Stes 
- 
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“Is to be let for a term commencing on 
of Rebeusry 1921 and terminating on, the thirty-first day of 
December, 1923 the second floor of the big house’ etc. 


It is not claimed that the proposed later instrument 
was ever executed by anyone and we.would not be 
justified in finding, as plaintiff’s counsel requests (par. 2), 
that even Mr. Craig bound himself to keep.and pay for 
the premises “for the period February 23, 1921 to 


the twenty-third day 


‘December 31,:1923.” ‘The one fact which is clear 
‘from the correspondence up to this point is. that 
plaintiff was dealing with Mr. .Craig alone. .The 
' Liberty Club is not mentioned in either letter. 


Now Neville. Craig was but an individual. He 
was not even an officer of the Liberty Club and there 
is no evidence that any officer or member authorized or 
assumed to authorize him to bind it or held out such 
authority. On the contrary, plaintiff’s first witness 
testifies (referring to a period before February 23, 
1921) toa 


“meeting at which four or five attended. ** .The rental of 
that place was being discussed. I told them it was impossible 
for an organization such as we had to try to pay such a rent 
and I left the meeting. ** I am sure there were others there 
that were of my opinion. In fact I.think the whole meeting 
was Of the same opinion.” (Trans. pp. 5,67) 


The rule as regards a voluntary association of this 


_kind, organized without, expectation of profit, is that 


“If an officer, in making a contract in the association’s behalf, 
acts without authority or in excess of his authority, the as- 
sociation is not bound thereby.” ' 


For 


“the liability of the individual members is controlled by the 
law of agency, and to hold a member liable it must be shown 
that he actually or constructively assented to or ratified the 
contract upon which liability is predicated.” 2 


Plaintiff’s counsel asks us to find that ’’the Liberty 


Club was subsequently and completely organized.” 
That is likewise contrary to the testimony of its first 
witness who says: 


“The thing was never thoroughly or nized. It was never 
really an organization. ** I do not think there was ever a 
constitution drawn up.” (Trans. pp. 2, 3) | 


Another witness called by plaintiff testifies: 


“Club was not organized. No articles were drawn up. No- 
body saw any articles. My idea of the club was merely that 
Mr. Craig was endeavoring to organize a club and applied to 
xario s people who he tho ght might be interested in the 


plaintiff. 
Messrs. Davies & Bryan, by Mr. Davies, for the second plaintiff. 
Messrs. Schuhl & Schoenfeld, by Mr. Schuhl, for defendant. . 


LOBINGIER, ].: 


These actions, which were trjed simultaneously 
were brought against a defendant which is described 
in the first complaint as ~ 


“an unincorporated society or club ** associated together for 
a common enterprise, under a common name, for social ends 
and purposes.” (Par. 2) 


The said complaint is based on an instrument (Ex. 
C) purporting to be executed by plaintiff and _“‘Neville 
Craig for (or per) Liberty Club” on February 23, 1921 
at which time, the complaint alleges, “the defendant 
club was partly organized.” It was evidently not 
intended as anything more than a provisional 
instrument for it provides “‘this lease have the lawful 
right till the undersigning the new more detailed lease’ 
etc. (Par. 4). © 

Moreover, on March 10 following, plaintiff's 
representative wrote Mr. Craig: 


*1I beg to request you to make haste to sign the contract with 

the pargearace as indicated by paragraph 4 of our agreement 

of the 23rd of February 1921. 

Will you be so kind as to sign the inventory which is in your 

—s) for the articles in the flat you are occupying.” 


Again on March 21, the same representative wrote 
to the same party.: 


“Referring to our letter of March 10th we beg you to acknowl- 
edge receipt of same give us an answer before the 25th a. c. 
I beg to request you to make haste to sign the contract with 
the particulars as indicated by paragraph 4 of our agreement 
of the 23rd of February 1921. 

Will you be so kind as to sign the inventory which is in your 
poseswve for the articles in the flat you are occupying.” 
(Ex. 


It seems clear, then, that plaintiff expected the 
“particulars” of the lease to, be set forth in a later 


nstrument and this may have been the reason why that 


of February 23 contains no express undertaking to 
keep the premises for any particular time, the provision 
on that. point being unilateral and merely that 


1. Cyc. XXI, 115). 
2. Cyc. XXXI, 680. . 
3. See Swinehart v. Swinehart, et al., anté, p, 415. 


Tsciction. If is cen 


aw that the jurisdiction to 


It is conceded that*the club was never incorporated 


but we are asked to find that “at a formal opening of 
said club” certain officers were elected. The first 
witness above quoted says on this point: : 


“I think at the original meeting at the Y.M.C.A. the officers 
were elected. 


Q. By the members? 


A. a the group there, really no membership at-that time.” 
(Trans. p. 10) | 


The one who is referred to as the president 
testifies : 

“I do not know whether I was properly elected, I was not 

resent at the election. I was notified by either Mr. Craig or 
r. Wright, neither one of whom were officers, that I had 

been elected. ** , 

Q. Why did you resign? 

A. Because the proposition was a surpriseto me. When I 
got there I found that there was a large building rented, 
or a great portion ofa large building fully furnished and 
the ciub had not been organized. ** This election took 
place during my absence from Shanghai. As a matter of 


fact I had not been consulted on the question of 
election.” (Trans pp. 46, 47) q ion of my 


It is not without significance, also, that at the 
defendant club’s one public meeting, as reported by the 
press and mentioned in the evidence 


“there were over 100 members present, Mr. Perkins, Vice- 
“— presided and was elected honorary president.” (Trans. 
p. . 


The other president would seem, therefore, to 
have been little more than a nominal one. 

Of the others whom we are asked to find were 
officers Dr, Dunn says (Trans pp.9, 10) he was not the 
treasurer but was merely “put on the Executive 
Committee; Mr, Wright states (Trans. p. 19) that he 
“‘was never an officer’’ and Mr. Shainan (Trans. p. 32) 
that he was “‘temporary treasurer * * elected after the 
club had been already in its quarters.”’ is 


We are asked (par. 5) to find not only that these 
parties were offfcers but that they and the mémbers 


™ 


_ took possession 


“having knowledge of the fact that Neville Craig had con- 
tracted with the Russian Economic Society in respect of the 
premises in question for and on behalf of the Club.” | 


On this point the:one who had been elected 
president of the club testified: 


1. Corpus Juris, V, 1352. 


2. Robbins Co. v. Cook, (S. D.) 173 N..W,.445, 7 A. L. R.21 
many authorities are cited and to which is appended a foo a 
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“Q. When did you first learn that Mr. Craig had entered ‘into 
a written lease with the Russian Economic Society, having 
reference to the premises occupied by the Liberty Club? 

A. I had an intimation from your good self some time last 
year on that subject, a considerable time after the Liberty 
Club had ceased to exist. 

Q. That was the first time you knew of it? 

A. Absolutely the first time { knew any lease had been enter- 
ed into, that it was alleged that any lease had been entered 
into.” (Trans. p. 44) 


Every other member who was questioned on the 
subject testified that he knew nothing of any such lease 
in advance (Trans. pp. 30, 32) and plaintiff’s president 
admits (Trans. p. 86) that he dealt with Mr. Craig alone 
and never consulted the other members. One of plaintiff’s 
directors first testified (Trans. p. 97) that defendant’s 
nominal president declined to discuss the matter with 
him. Subsequently the director related an alleged 
conversation as follows: 


“IT tell him, ‘Do you know that according to our lease with 
American Liberty Club you must pay three months in advance’? 
He tell me, ‘Yes, I know but Mr, Craig now 1s died,’ but | teil 
him ‘This lease was signed by Mr. nH for Liberty Club.’ 
He tell me, ‘Yes, but we can pay only tor one month in ad- 
vance and I think that this month will be the last one’.” 
(Trans. p. 101) 


! This is claimed to have been “the end of April or 
the first‘of May” (1921) more than two months after 
the lease was executed. But if impeachment were the 
purpose, the foundation should have been laid by calling 
the president’s attention to the alleged conversation 
and giving him an opportunity to deny or explain.* 
In any case we could not find from this evidence that 
defendant’s nominal president knew of the lease at any 
time, for plaintiff’s director is an interested witness 
quite as much as the former and the burden of proof 
rests upon plaintiff. 

But even if all these parties had been informed of 
the lease and had examined it what would they have 
found? ‘The clause above quoted, authorizing, but not 


requiring, the lessee to retain possession until December 


31, 1923 and the other clause disclosing that the 
instrument was merely provisional to “the new, more 
detailed lease’? which was never executed. 

Again a finding is requested (par 6) that these 


officers and members of the Liberty Club, occupied, used 


As regards the officers, the nominal president 
testifies (Trans. p. 45) that he “was there once on 
the premises.” Dr. Dunn says (Trans. p. 2) “I think I was 
there on one or two occasions” and there is no 
contradiction of either. It is true that the club did 
occupy the premises in question for some two months 
following February 23, 1921 and if this were merely 
an action to recover rent during the period of 
occupancy, the claim of ratification might be sound. 
But not only was plaintiff paid the full amount of rent 
for such period; it was given an additional month's 
rent after the occupancy ceased. What plaintiff is 
here asking is not recovery for actual use and occupa- 
tion but for two years and eight months beyond that. 

The following finding is also requested (par. 9) : 


“On or about May 23, 1921, one Shrake, a member of 
the Liberty Club, represented to the Russian Economic 
Society that the Liberty Club, before unincorporated, was to 
be incorporated under the name of the American Athletic 
Club, and requested the Russian Economic Society to rewrite 
the lease formerly executed in favor of the Liberty Club, for 
the unexpired term of said lease, inthe name of the Ameri- 
can Athletic Club. This the Russian Economic Society did, 
believing the two clubs to be identical.” 


It is perfectly true that plaintiff did enter into a 
new lease (Ex. F) for the same premises with a 
concern styled the “American Athletic Club” for 
a term commencing May 23, 1921. The amount of the 
rental was to be the same, but the provision for paying 
three months in advance was changed and the new 
lease required advance payment for only one month. 

But the other recitals in the requested finding are 


far from established. In the first place we find no 


competent evidence that “one Shrake’” was “a member 
of the Liberty Club.” Plaintiff’s president gives as a 
reason for so stating that “he (Shrake) was in posses- 
sion of the keys of the club.” (Trant. p. 78) Hedoes 
not state when Shrake came into such possession but 


as the lessee’s representative Shrake would naturally 


have the keys. Again plaintiff’s president testifies: 


“Mr. Saveloff was sent to the president of the club to talk 
about the keys of the club because the club was shut up, but 
the president of the club said that the keys were in the 
possession of a member of the club, Mr. Shrake, who had a 
right to represent the club in all affairs.” (Trans, p. 78) 


3. Wigmore, Ev. II, sec. 1025 et seq. 


July 28. 1923 


This, of course, is mere hearsay. Had there been 
any such conversation with defendant's president, Mr. 
Saveloff himself would have been the one to relate it. 
But, altho he testified immediately afterwards, he says 
nothing about such conversation tho he does relate 
(Trans, pp. 97,98) analleged interview with the defend 
ant’s president. Again, afew days afterthe new lease, 
plaintiff’s president dictated and signed (Trans, pp. 84, 
99) aletter addressed to ‘M. F. Perkins, Esquire, Consul 
for the United States” which contained the following:- 


“Mr. Shrake, an-American Citizen came on May 29, 1921 to 
the office of the Board of the Society and stated that he is 
empowered by the American Athletic Club to negotiate 
about the continuation of rent of the same premises, as the 
‘Liberty Club’ does not, already cxist, but many of its mem- 
bers will join the ‘Athletic Club’ whilst the furniture of the 
first Club is being transferred to the new Club and remains 
in the same premises.” (Ex. 4) 


It will be seen that no claim is made’ in this letter 
that Shrake was a member of, or represented, the 
Liberty Club. Indeed the writer of it recognizes that 
the Liberty Club is already non-existent and that he 
was dealing entirely with “‘the new club.” This is 
further emphasized by his testimony on cross-examina- 
tion as follows: 


“Q. After you entered into the lease with the American 
Athletic Club you looked to Mr. Shrake for the pay- 
ment of the rent. didn't you? 

A. Yes, we applied to the American Consulate to get 

' information about his address. Then we wrote a 
registered letter but did not receive any answer.” 
(Trans. p. 83) 


It seems very clear, therefore, that plaintiff's 
president who conducted the negotiations on its behalf, 
did not believe “the two clubs to be identical” (that 
seems to have been an afterthought) but, on the con- 
trary, recognized that one of them had ceased to exist 
and that he was making not only a new lease but a 
new lessee. | 

Again, the reason for the new lease as recited in 
the requested finding is not that shown by the record. 
The mere fact that Shrake might have stated to 
plaintiff that the old Club was to be incorporated would 
not have justified the execution of a new lease, at least 
until the incorporation had actually hz 


by the Clerk of this Court (Trans. p. 99) But one of 
the reasons appears to have been the desire to waive: 


‘the requirement of paying three months’ rent in ad- 


vance. Plaintiff’s director testified as follows: 


- “Q. Was this new lease to bea substitute for the old lease? 
A. Only about payment. American Sevag Club must 
pay in advance three months but Mr. Shrake told me 
that for the Athletic Club it is very difficult to pay 
three months in advance and he asks Russian o- 
nomic Society now to make new agreement only for one 
month in advance. 
Q And you were willing to let them have that privilége of 
paying only one month? 
Yes. 
. And that is why you entered into a new lease ? 
A. Yes.” (Trans. p. 102) 


The truth seems to be that plaintiff was quite will- 


ing to relet the premises to any other tenant, regarding 


defendant as non-existent and unable to pay. Mr. 
Raines, a non-member and a disinterested party testifies 
to a conversation with plaintiff’s-president as follows: 


“OQ. You told him that the club was disbanded? 

A. I told him it could not possibly exist any more, that 
there was no hope for it and he even offered to rent 
me the place for myself. I told him the --ntal was too 
high, was sorry, it might be possible for me to take it 
and run itasa boarding house if he would put the 
rental down. He offered to let me have it for Tis. 250. 
I offered him Tls. 200. 

What did they say when you told them the club was 

going to disband? 

A. First of all they came down to the Trocadero to see 
if I would not pay Tls. 250. I told them it was too 
high. The next thing | heard they let a fellow named 
Shrake take it. He was going to turn it into an 
athletic club. I told him I was not going to be re- 
sponsible for anything more.” (Trans. p. 57, 58) 


It is not claimed that defendant was notified of 
this new lease or its consent obtained and the transac- 
tion was, therefore, covered by the following rule: 


“Where nothing is said as to the reletting, and the 
Original lessee is not notified and does not consent, 
and there is no provision in the lease in regard there- 
to, the general rule is that the reletting shows an ac- 
ceptance of the surrender.” 4 


Counsel further requests us to find (par. 8) that 
plaintiff “demanded the return of the keys from” 
defendant’s officers and members 


“but the Club refused to deliver them up. On or about Aug, 
10, 1921 the keys were returned to the Russian Economic 
Society by one Jack Raynes; a non-member of said Club.” 


4. Cyc. XXIV, 1376. Cf. In re Mahler, 105 Fed. 428; E s 
ton, 12 Fed. Cas, 6725, 1 Lowell (U. S.) 554. x parte Hongh- 
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H. E. RAILTON & CO., LTD PLAINTIFF vs. SONN BROS. IMPORT | 
& EXPORT CO., INC. DEFENDANT. 


(Cause No. 1773; decided February 10, 1923) 


July 28, 1923 


This again is contradicted by the testimony (Trans. 

pp. 83, 89, 100) of plaintiff’s officers that the keys were 
~ returned on July 7. Plaintiff’s president testifies (Trans. 
pp. 83) that they were returned by Shrake. He adheres 
to this on re-direct examination (Trans. p. 89) in spite é wees ates 
of his counsel’s suggestion that he ‘‘may have made 
atmistake.”’ As the new lessee’s representative, Shrake 
seems to have been entitled to the keys and if he received 
them from defendant it was in effect a delivery to the 


( By the Court) 
1. Sales: PLeapinc: UNpER A GENERAL DENIAL in an action for failure to 


accept delivery of merchandise, evidence of inferior quality is not 


laintiff. 
admissible. 
T he second plaintiff's claim for the price of 2. Ip. Warranty. Asa rule there is no implied warranty of quality. 
furniture supplied to a member of the defendant club 
likewise rests upon no showing of authority from the 3. Ib. THE MEASURE OF DAMAGES in such a case is the difference be- 


other members. Said plaintiff's principal witness 
testifies (Trans p. 90) that his estimates were sent to and 
his negotiations conducted with the same member who 
signed the instrument sued upon and a letter from the 
plaintiff’s secretary appears in the record stating “that 
the only delivery receipts which we are able to trace 
were signed by” the same member. The first witness 
however, testifies that he relied principally upon the 
member’s assurance that “the American Consul would 


tween the contract and market price at the time of delivery. 


Messrs. Davies G Bryan, by Mr, Davies, for the plaintiff. 


Messrs Schuhl G Schoenfeld, by Mr. Schusi, for the defendant. 


LOBINGIER, J.: 


This is an action for damages for failure to accept 
delivery of the last two consignments of six thousand 


be behind the Liberty Club.”’ It appears that the consul 
referred to was defendant’s honorary president who 
presided at its one public meeting. But regardless of 
whether this plaintiff may have been justified in relying 
upon such assurance, clearly it did not involve nor 
include the other clusmembers, none of whom appear 
to have known of ordering the furniture. Moreover, 
on March 22, long after the delivery of the furniture, 
the second plaintiff wrote to the same member asking 
him as a special favor to make payment at once, It is 
clear therefrom that said plaintiff was not looking to 
the club for payment. It may be added that the 
administration of said party’s estate was pending in 
this court for a year and a half after the Liberty Club 
ceased to exist and either plaintiff might easily have 
filed its claim against said estate. 


n view of the foregoing it seems unnecessary to 


gross of hair nets purchased by the defendant from 
plaintiff under an arrangement to deliver one-third 
each during the months of April, May and June, 1922. 
The contract is admitted but to the other averments 
defendant interposes a general denial. The real de- 
fense, however, is that the goods were not of proper 
quality and defendant was allowed to call three 
witnesses who testified to their inferiority, one stating 
that they were ‘“‘too small.” 


This evidence was objected to by the plaintiff and 
was admitted solely subject to the objection, ruling 
being reserved. Upon further consideration we are of 
the opinion that it should not be considered. Defective 
quality is an affirmative defense which ought to be 
pleaded; ' it is not admissible under the genefal denial 
to which defendant has restricted its answer. Oppor- 
tunity was given for an amendment, but no change was 


An Cle is Tye 


concern such as the defendant is alleged to be. But 
there was no such right at common law. 


“An unincorporated association cannot, in the absence of 
statute, be sued in its society or company name, but all the 
members must be made parties, since such bodies have, in the 
absence of statute, no legal entity distinct from that of their 
members.” 5 


Both of these actions, however, appear to have 
been brought under the following provision: 


“When two or more persons associated in any business, 
transact it under a common name, they may sue and be 
sued therein regardless of whether it includes their individua! 
names, but the latter must be disclosed upon demand of the 
adverse party’.® 


But it is not alleged that the defendant in these 
cases is composed of “persons associated in any bust- 
ness’. On the contrary the complaint in the first case 
alleges, as we have seen, that defendant is composed 


of “citizens *** associated *** for social ends and- 


purposes’ while that in the second case merely alleges 
‘that defendants are an unincorporated club” etc. 
(Par. 2). We have recently’ held the provision last 
quoted iNsufficient to justify a suit by an organization— 
a Chinese family—much more closely associated than 
defendant is alleged to be. The demurrer to the first 
complaint, which was not called up before the trial, 
would, therefore, have been sustained. 


Upon the whole we must find the evidence in- 
sufficient to support a judgment for either plaintiff 
upon the cause of action set forth in its complaint and 
it is accordingly considered and adjudged that each 
take nothing thereby. ; 


5. Corpus Juris V, 1369. 
6. Extrater. Remedial! Code, sec. 47. 


7. Hsu Wen Hwa Tang v. Standard Oil Co., ante, p. 245. 


Moreover we doubt if such a defense could have 
been established if pleaded. It is well settled that 
there is no implied warranty of quality.* In this in- 
stance the contract was effected by telegram and there 
was no mention of quality. Previously. however, 
letters had passed between the parties in one of which 
plaintiff had expressly stated that it did not “guarantee 
quality.” 


Again it is admitted that the defendant accepted 
and paid for one-third of the goods purchased and it is 
not claimed that the quality of that portion, which 
plaintiff's manager says was standard “and what we 
sell as first quality” was any different from the remain- 
ing two-thirds. On the whole, therefore we must 
find that the plaintiff is entitled to recover. 


The measure of damage in such a case is the 
difference between the contract price and the market 
price at the time of delivery. The contract price in 
this instance was M$6.80 per gross. The only testimony 
as to the market price is that of plaintiff's managing 
director who states that during May it was M$4.30 
per gross and during June M$3.00. For the thousand 
gross to be delivered in May, therefore, the difference 
would be M$5,000 and for the remaining two thousand, 
deliverable in June the difference would be M$7,600 
making a total of M$12,600. 


It is accordingly considered and adjudged that 
plaintiff recover from defendant the said sum of 
M$12,600 together with costs. 


1. Cyc, XXXI, 695. 


_ 2. Neumann Geselschaft v. Zimmerman, 1 Extrater. Cases, 506, citing 


Cyc. XX XV, 214. 


3, Yu Yar Chuan v. Shippers Commercial Corporation, ante p. 286. 
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HUNG TAI HONG PLAINTIFF, vs. ASLA BAN - 
TION (A CORPORATION) AND GASTON, WILIAAMS & 
WIGMORE (A CORPORATION), DEFENDANTS. 
(Cause No. 1678; decided February 12, 1923) 
SYLLABUS 
( By the Court) 
1. Pleading: A Demurrer admits all well pleaded averments. 


2. Ib. The sufficiency of a pleading is not affected by the prayer; 
if the cause of action is stated the Court will grant the proper relief. 


Messrs. Davies & Bryen for the first.demurrant 
Messrs. Shoop & Chalaire for the second demurrant. 
H. D. Rodger, Esquire, contra. 


LOBINGIER, ]J.: 


The cause of action here is an order by a consignee 
to a wharfinger for the delivery of a consignment of 
flake glue which, it is alleged, was held by the second 
defendant ‘fas security for an indebtedness of”’ the first 
who assigned it to another for a consideration, appar- 
ently the amount of the indebtedness, after which the 
second defendant indorsed it as follows :— 


“Deliver to Gaston, Williams & Wigmore on payment of all 
charges— ° ° ? 


Shanghai, the July 30th, 1921, 
per pro. Asia Banking Corporation, 
R. S$. Smith.” 


Subsequently the assignee of the order assigned it 


sf a larger consideration to plaintiff who alleges that 
e 


“Duly presented the said delivery order to the custodians of 
the said 113 bags of flake glue and demanded delivery thereof. 
That thereupon the plaintiff was informed and the plaintiff 
believes and basing its allegation upon such information and ‘ 
belief, plaintiff alleges that the defendant Asia Banking Cor- 
poration had theretofore wrongfully and knowingly converted 
the said 113 bags of flake glue to its own use and the defend- 


ants thereupon after due demand failed and refused to deliver 
the said glue to the plaintiff.” 


A general demurrer is interposed by each defendant 
and briefs are presentéd in behalf of all parties in 
which there is much discussion as to whether the 
delivery order is a negotiableinstrument. We may 
agree with defendants’ counsel that such a document 
would not fall within the terms of the negotiablé 
instrument law * and we may also agree with plaintiff’s 
counsel tat a warehouse receipt may be negotiable.’ 
But the instrument sued upon is not a receipt, nor 
does it comply with the requirements of the section last 


But while not negotiable, the instrument before us 
would seem to be transferable by endorsement and 
delivery, as the complaint alleges, and to pass thereby 
all of the interest of both defendants, so that plaintiff 
would be entitled as against defendants to the immediate 
possession of the goods described. 

The complaint alleges, as we have seen, that one 
of the defendants “had theretofore wrongfully and 
knowingly converted” the goods ‘‘to its own use,” and 
that both defendants have “failed and refused to 
deliver.” It is true that these averments are made 
upon information and belief, as in fact are allegations 
in most pleadings, but the demurrers admit such aver- 
ments as well as all others properly pleaded. * 

We need not stop to enquire whether plaintiff is 
entitled to the precise relief prayed for; it suffices if he 
set forth a breach of his rights, leaving it for the Court 
to apply the proper remedy. We think the complaint, 
fairly construed, alleges that both defendants are guilty 
of preventing the delivery to plaintiff of goods for 
which he had paid and which are described in the 
document which both defendants had assigned. This 
would seem to constitute a breach of plaintiff’s rights 
and entitle him to some relief. 

The demurrers are accordingly overruled and each 
defendant is given ten days to answer. 


UNITED STATES v. JAMES SLEVIN 
(Cause Ne. 2048 ; decided February 13, 1923) 
SYLLABUS 
( By the Court) 
1, Neutrality: ‘““ExporTation” within the meaning of the Congressional 
Joint Resolution of January 31, 1922, is complete when the subject 


thereof is landed in a country included in the terms of said Res- 
olution. 


2. Ip.: Iv.: Subsequent transhipment within the country after such 
landing is not within said terms. 

3. Ip.: “MuNITIONS oF WAR” as there used do not include instruments 
designed and constructed for purely commercial purposes. 

4. Evipence found insufficient to convict. 

5. Consular Courts: InyuNcTiIoNs. Whether a consular court may issue 


an injunction gware; at most it can do so only in a civil cause and 
upon a proper complaint. , 


Act of Congress of January 12, 1899, 30 U. S. Stats. at Large, Ch. 47 


. Act of Congress of April 15, 1910, 36 U. S. Stats at Large, Pt. I. 
p. 301, sec. 5. 


. Cyc XXXII, 333 et seq. 


= | 


obtained from the Secretary of § } 


July 28, 1923 


Chauncey P. Holcomb, Esquire, Acting U. S. District Attorney, for the 
Plaintiff. 


Messrs. Schuhl G Schoenfeld, by F. J. Schuhl, Esquire, for the defense. 
LOBINGIER, J.: | 


The defendant is charged with 


‘“ ‘exportation of munitions of war to China’ in that the said 
defendant, James Slevin, on various days during the months 
of June, July, August, September, October, November and 
December, 1922 at one_or more of the following cities in the 
Republic of China, namely, Foochow, Shanghai, Peking and 
Hankow, and within the jurisdiction of this Court, did aid 
and abet in the exportation from the United States and in the 
importation into China of six Curtiss aeroplanes, munitions 
of war, contrary to the form, force and effect of the Statute.” 


_ _ It appears that the “statute” referred to in the 
information from which the foregoing is quoted is a 


Joint Resolution of Congress, the first section of which 
reads as follows: 


“That whenever the President finds that in any American 
country, or in any country in which the United States exercises 
extraterritorial jurisdiction, conditions of domestic violence 
exist, which are or may be promoted by the use of arms or 
munitions of war procured from the United States, and makes 
proclamation thereof, it shall be unlawful to eaport, except 
under such limitations and exceptions as the President pre- 
scribes, any arms or munitions of war from any place in the 
United States to such country until otherwise ordered by the 
President or by Congress.” ! 


It appears that on June 1, 1922 the defendant “on 
behalf of-the Curtiss Aeroplane & Motor Corporation” 
of New York entered into a written contgact with a 
Chinese concern known as the ‘‘Foochow Motor Car 
Company,” for the sale of “6 (six) aeroplanes, Curtiss 
model JN4D2”’ for the sum of $25,000 United States 
currency. ‘The document was -executed before the 
American Consul at Foochow and recites that 


“with the permission of the Chinese Government it (the 
purchaser) is about to start aeroplane transportation routes 
in Fukien Province, Republic of China, for mail, parcels and 
less bulky packages on which a high tariff may be paid, and 
for passenger, service, and is desirous of purchasing aero- 
planes for said purpose and hereby personally guarantees 
and makes it a part of this Sales Agreement that it intends te 
make use of said aeroplanes for purposes as above stated. 
and for other legitimate commercial purposes.” (Ex. 2). 


mi These aeroplanes were subsequently shipped from 
l'acoma and landed at Shanghai on a through bill of 
lading to Foochow, a permit having been previously 


. were subsequently transhipped on an American vessel 


from Shanghai to Hankow, where, after being unloaded 
into Chinese junks, preparatory to landing, they were 
seized by order of the American naval commanding 
officer, on the supposition that they might be destined 
for military purposes, and a complaint was thereupon 
filed in the American Consular Court for the district 
of Hankow and, after a hearing, the defendant was 
bound over to this Court. 

There is no competent evidence from which the 
Court can find that the aeroplanes in question were 
intended for military purposes. The nearest approach 
to such evidence is the following from the testimony 
of the ship captain who conveyed the planes from 
Shanghai to Hankow: 


. You stated to the Boarding Officer on Sunday that these 
aeroplanes were destined for use in the Chinese Army 
under General Wu Pei Fu? 

No. I did not say so. I stated that I heard so. 

From whom did you hear this ? 

From the compradore. 

This one (pointing to Mr. Li present) ? 

. Yes. (Ex. A. p. 13) 


Shortly afterwards and at the same hearing the 
compradore referred to was called as a witness, but the 
statement in question was not mentioned nor did the 
compradore give any evidence tending to support it. 
In any event it seems to have been purely hearsay and 
could afford no basis whatever for conviction; 

Much is sought to be made of the deflection of 
the aeroplanes from Foochow, the original destination, 
to Hankow. Defendant’s explanation of this is that 
the outbreak of civil war in Fukien Province rendered 
it impracticable to undertake flying operations there 
for commercial purposes and that inasmuch as the 
purchasers, or one. of them, was also interested in 
business at Hankow it was decided to initiate the 
enterprise near that point instead of in Fukien. 
Defendant is corroborated in this by certain witnesses 
who are shareholders in the purchasing company, one 
of whom states (p. 10) that ground had been leased 
between Peking and Hankow for landing purposes. 
All of these witnesses deny any intention or knowledge 


> 


1. Joint Resolution approved January 31, 1922, sec, }. 


4 
J 
. 
; 
- 


September 1, 1923 


of any plan to use these planes for military purposes 
“or any connection with military leaders. Defendant’s 
testimony was, moreover, given in a frank and 
straightforward manner and bore the stamp of truth- 
fulness. | | 

It must also be remembered that the offense with 
which defendant is charged is ‘“‘exportation to China,” 
and that would seem to have been completed’ upon the 
landing of the planes at Shanghai. For the word 
“export” as used in the statute has a well defined 
Meaning in American law. | It signifies transfer from 
one country to another. As was observed by Mr. 
Justice Brewér : 


“Whatever primary meaning be indicated by its derivation, | 

‘the word ‘export’, as used in the Constitution and laws of the 

United States, generally means the transportation of goods 

from this to a foreign country.” 3 

Hence transshipment between points within the 
same country is not “exportation”. The Supreme 
Court has even found | 

“it impossible to say that goods carried from New York to 

Porto Rico can be considered as ‘exported’ from New York 

within the meaning of that clause of the Constitution.” 5 

It follows that whatever part defendant may have 
taken in effecting the shipment from Shanghai to 
Hankow it did not constitute “‘exportation” and could 
not have been a violation of the act. 

Again it seems clear that the defendant was not 
the responsible party in the original exportation, but 
was little more than an intermediary between the 
vendors, the Curtiss Aeroplane & Motor Corporation, 
and the purchasers. Besides, that act was effected, as 
we have seen, under the sanction of the Secretary of 
State. 

Furthermore the resolution penalizes only the 
exportation of “arms or munitions of war.” It ts 
clear, therefore, that in order to support a conviction 
the prosecution must establish beyond all reasonable 
doubt that the machines in question are “arms or 
munitions of war,” 


Now it is obvious that many articles might be used 


pacific uses. There are indeed certain instruments, 
such as artillery and poison gas, which for practical 
purposes might be termed exclusively military, But 
aeroplanes are not of this character. They are quite 
as often used for commerce or other purposes as for 
warfare. 


The prosecution offered no evidence whatever to | 


the effect that these particular aeroplanes were of a 
military type or were designed or constructed for use 
in warfare. On the other hand no less than three 
witnesses, all of whom were experienced in aviation, 
testified that the planes in question were not warplanes, 
that they were too slow tor bombing purposes and 
were built entirely for commercial use. | 

It seems clear, therefore, that an essential ingre- 
dient of the offense chargetl has not only not been proved 
but has actually been disproved and this fact has an im- 
portant bearing upon the question of intent; for if the 
planes were not of a military character, the probability 
of the defendant, or any one else connected with thefrans- 
action, having any intention to dispose of them for 
military purposes is greatly reduced. In any case we 
cannot think it was the purpose of the Congressional 
Resolution, above quoted, to penalize the sale of articles 
designed primarily for commercial purposes merely 


because they might fall into the hands of the military.” 
The defendant is entitled to the presumption of * 


innocence and the case against him must be established 
beyond reasonable doubt. It is not claimed that there 
is\any direct evidence of intention on his part to violate 


— 


2. Sampson v. Peaslee, 20 How. (U.S ), 571, 15 L. ed. 1022. 
3. Swan & Finch v. U. S., 190 U.S. 143, 47 L. ed. 984. . 
4. Fed. Woodruff v.;Parham, 8 Wall, (U. S.) 123, 19 L. ed 382 


(cit. 21 SCt 762, 46 L. ed , 128); Patapsco Guano Co. v. 
Board of Agriculture, 171 U. S. 345, 350, 18 SCt 862, 43 
L. ed., 191; Pittsburg, etc., Coal Co. v. Louisiana, 156 U. 
S. 590, 600, 15 SCt 459, 39 L. ed. 544. 


Michigan. People v. Walling, 53 Mich. 264, 18 N. W. 807, 810. 

Nevada. Ex parte Martin, 7 Nev. 140,142, 8 Am. Rep. 707. 

Pennsylvania. Rothermel v. Meyerle, 136 Pa. 250, 20 Atl. 583, 586 
9L. R.A. 366. 


5. Dooley v. U.S., 183 U. S. 151, 46 L. ed. 128. 
6. U.S. v. Martin, I Extrater. Cases, 555, 
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' the law. The sole reliance is upon circumstances; but 


circumstantial evidence must be such as to exclude 
every other reasonable hypothesis than that of guilt.’ 
The circumstances here fall far short of any such effect. 
We find in them nothing which may not be explained 


on perfectly innocent grounds and nothing which proves 


that defendant .was engaged in any other than an 
enterprise which would have been beneficial to his own 
country as well as to China. He is accordingly 
acquitted with costs de officio. 

In committing the defendant to this Court, the 
Consular judge included the following provision in his 
order :- : 


“And I do further enjoin the delivery of the aeroplanes pend- 

ing instructions from the United States Court for China as to 

their disposition.” 

If a Consul may issue an injunction at all (which 
we do not now decide) he can do so only in a civil 
cause and upon a proper complaint® setting. forth a case 
for such relief. Such an order cannot be issued as the 
result of a mere preliminary hearing in a criminal 
case. 

The said order is accordingly declared to be of no 
effect. 


IN H.B.M. SUPREME COURT FOR CHINA 


SIDNEY JOHN POWELL, PETITIONER, vs. CATHERINE AGNES 
POWELL, RESPONDENT, ERIC ANTHONY 
SYKES, CO-RESPONDENT. 


(D. 2 P. 1922; decided February 9 1923) 
SYLLABUS 
(By the Béditcr) 
1. Domicil may now be acquired by British subjects in China. 


2. Ip. :~ THe PRESUMPTION is against the atquisition of such domicil but 
the tendency is to lessen that presumption. 


3. Ip.: Evspence reviewed and found sufficient to establish such d omicil 
Str SKINNER TurRNER, C. J.: 
In this matter the petitioner alleges a domicil in 


China. It is necessary to prove this in all divorce 


suits in this Court and prove it strictly, as has been 


insisted/ upon in every case heard under this 
urisdiction. iS Ci€ar Taw that the jurisdiction To 
dissolve marriage depends upon domicil; if the parties 
are not domiciled in China, there is no jurisdiction to 
entertain the suit; hence I myself demand that this 
matter be heard and determined first, before the facts 
of any case are gone into. And I think that a reason 
why this full and adequate proof of domicil is 
demanded is not ‘far to seek. There is abundant 
authority for the proposition that there is a presump- 
tion against the acquisition of a domicil of choice in a 
non-Christian or Oriental country. I need only refer 
to the opinions of the Law Lords' and to the judgment 
of Sir H. de Sausmarez in the Mackay Will case 
(Tientsin) ; and I am not surprised to find that such is 
the position. The general desire to return “home” 
after a sojourn-in the East is almost universal; the 
differences in the customs, laws, religions and manners 
of the people of Oriental or non-Christian countries 
are so marked that'it is not surprising that such a 
presumption exists. Hence, for this reason alone, 
I shall require strict and complete proof of domicil 
when it is alleged to be in China. I want to clear out 
of the way one mattef: ‘“‘domicil’ does not. affect 
“nationality”; aman remains a British subject even if 
his domicil is in China, and a British subject with a 
domicil here remains subject to the jurisdiction of 
this Court exactly as he was before, and owes the same 
allegiance to the British Crown as he whose domicil 
remains in England or Scotland. I am not going to 
attempt a definition of domicil; at all events it means 
that a man residing in a foreign country elects to make 
that country his permanent home for an unlimited 
time. If the fact of residence is proved and his 
intention to remain proved, “domicil’” can be inferred. 
This matter is the more difficult for most of the 


decided cases refer to the domicil of a deceased 


person when intention has to be inferred from facts or 
statements. This was pointed out very clearly in the 
judgment of Lord Penzance: 


Qe 


7. U.S. v. Osete, I Extrater. Cases, 782. 
8. Cyc. XXII, 924. | 
1. Casdagli v. Casdagli, 1. R. (1919) A.C. 145. 
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“Most of the cases of domicil occur after the death of the 
party, and the Court has therefore to infer from the 
character of the residence in a particular country to which he 

has remoyed himself, from the ties that he has created for 

himself, from the property that he has acquired, the 

obligations that he has entered into in connection with the 

new country, The Court has to determine the fact that he 

has really chosen to reside there, as Lord Westbury puts it, 

‘for an indefinite period as his home’; and if this were a case 

in which Mr. Wilson (the petitioner alleging a domicil of 

choice in England) were dead, and the Court had nothing to 

go + 2g but the fact of his residence here, and the way in 

which it arose, I donot think there would be enough to 

enable the Court to come to the conclusion that he had taken 

up his domicil in this country.” 2. 

There is now no legal impossibility in a British 
subject acquiring domicil in China—an extraterritorial 
country. I cannot shut my eyes to the fact that 
there, are British subjects who are domiciled in China; 
already two divorce cases have been tried and one 
decree made; and the jurisdiction in divorce. was 
granted because it was known that there was a need 
for it, once the legal difficulty created by the decision 


In re Tootals Trusts had been got over. 


I start this enquiry then with a presumption 
against this acquisition, but there is no doubt that 
that presumption can be overcome, Here what is the 
evidence? Mr. Powell came to China as a professional 
man some twenty years ago and has remained here, 
save for two visits to-England, ever since. He carries 
on his profession here and has no ties or business 
relations with England (his domicil of origin); he 
owns no property in England, save a bank account 
which is used for the payment of subscriptions to such 
institutions as the Institute of Civil Engineers, the 
Royal Geographical Society, etc. His visits to England 
were for business purposes only and on the second one 
(in, 1914) his wife was left behind him in China. His 
children were educated in England; and one has 
returned and is now in China while the other is 
employed in the A.P.C. He swears it is his intention 
to remain here permanently, and he called a witness to 
speak of his statements to effect. 


Now his word is not conclusive proof of the fact 


and if there are circumstances in the case which show _ 


they may influence the Court in its conclusions. It is 
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and controlled by plaintiff. The husband» answers 
admitting liability and confessing judgment for the 
full amount asked. The wife in her answer “denies 
that part of paragraph 2 (of the complaint) which 
alleges that she is indebted to plaintiff,” but at the trial 
her counsel offered the following: 
“Defendants admit the rendering,to Mrs. Jay Elmont of the 
services alleged in the complaint and the value thereof and 
admits the liability, of the defendant, Jay Elmont, but denies 
that of Mrs. Jay Elmont.” | 
Defendants’ counsel relies upon the wife's common 
law exemption from suit and claims that notwithstand- 
ing the Married Woman’s Property Act, legislation is 
necessary to render her separate estate liable for 
family necessaries which it is contended include the 
present claim. But Congress has enacted that: 
“Married women shall haye power to engage in any business, 


and to contract *** as fully and freely as if they were un- 
married,””! 


This provision has been frequently construed by 


‘the District of Columbia Court of Appeals and has 


been given a fairly literal interpretation. Thus it was 
observed in one case* 

“If the appellant were unmarried, there could be no questios 

of her liability.” 

And the Court then proceeded to find a, corres- 
ponding liability even though appellant was married. 

So in the.case at bar if the female defendant had 
gone, aS an unmarried woman, to this institution and 
requested and received the services now sued for, there 
could have been no question of the liability of her 
estate and the purpose of the provision above quoted 
seems to be to place her in exactly the same situation. 

Again ‘the. complaint describes the defendants as 
“doing business as co-partners as ‘Elmonts’.”’ That 
description appears also on’ the summons and is taken 
up and repeated in the answer of both defendants. 
In several jurisdittions having statutory provisions 
like the above, it has been held that married women 


may enter into partnerships? (even with their hus- 


furnished the members. 


true that this case is undefended; no cross-examination 
has been. made of the petitioner on this point; but is 
there any reason why I should, not accept his account 
of his position here and his intentions? I confess 
I see none; and. therefore in this case I hold that Mr. 
Powell has proved his domicil in China and that 
therefore I have jurisdiction to try this case. I only 
want to add this: Every. case must turn on its own 
facts; domicil of choice is a question of fact; the 
inference which the Court draws from such facts as 
are proved before it and as I read the opinion of the 
Taw. Lords in Casdagli’s case, especially that of the 
Lord Chancellor, the safeguards which surround 
British subjects in China tend to lessen the presumption 
against the acquisition of a domicil in China rather 
than to increase it.. 
The case must. proceed. 


SHANGHAI MUNICIPAL COUNCIL, PLAINTIFF, v JAY 
ELMONT AND MRS. JAY ELMONT, DOING BUSI- 
NESS AS COsPARTNERS AS “ELMONTS” 


(Cause No. 2056; decided February 14,1923) 
SYLLABUS 
( By. the Court) 


1. Married Women in this jurisdiction are empowered to contract “as 
fully and freely as if they were unmarried.” 

2. Ip. A contract made by a married woman is ‘‘deemed to be made 
with reference to her estate.” 


3.-ip. Mepicat Services rendered a married woman at her request are 
-  ehargeable against her estate in the absence of a contrary under- 

standing. | 

E. T. Maitiand, Esquire, for plaintiff. 

Messrs. Williams, Franklin & Faison, by Mr. Faison, for defend- 
ants. 


LOBINGIER, J.: 
This is an action against a husband and wife 


for medical services rendered to the latter at the 
Victoria Nursing Home, an institution supported 


2. Wilson v. Wilson, Law Reports 2, Prob. & Div, 443. 
3. Casdagli v. Casdagli, Law Reperts (1919) A. C. 145, 1 Extrater. 104 


Counsel contends, however, that something more 
is necessary than the implied promise to pay which 
arose from defendant’s acceptance of the services and 
that it was necessary that the wife should have 
expressly charged her separate estate. That is the 
rule in some jurisdictions,’ but in this, such necessity 
appears to be removed by another section of the same 
enactment which provides 

“every contract made by a married woman which she has the 

power to make shali be deemed to be made with reference to 

her estate,” etc. ®. 

In other words the presumption which obtains in 
the other jurisdictions mentioned, that the wife does 
not bind her separate estate, seems here to be reversed 
and such liability is presumed unless the contrary 
appears. In the present case the wife offered no 
evidence other than the admission above quoted and 
there, is consequently nothing to overcome the 
presumption which the statute seems to impose. 

On the whole we are satisfied that the legislation 
for which counsel contends has been actually extended 
to this jurisdiction and we must accordingly find that 
both defendants are liable for the claim in question. 

It is, therefore, considered and adjudged that the 


plaintiff have and recover from the defendants and 


each of them the sum of Taels 762.70 together with 
costs. 


1. Act of Congress, March 3, 1901, 31 U. S. Stats. at Large, Sess. II, 
Chap. 854, sec. 1155. 


2. Sonnemann y. Loeb, 11 App. D. C. 143. 
Norwood v. Francis, 25 App. D. C. 463. 
4. Fed. Bernard & Leas Co, v. Packard & Calvin, 64 Fed. 309. 
Ga. Burney v. Savannah Grocery Co., 98 Ga. 711, 25S. E. 915. . 


ad 


la. Hoaglin v. Henderson, 119 Ia. 720, 94 N. W, 247, 61 L.R. A. . 


756, where an illuminating opinion was written by McClain, J. 
Vt. Lane v. Bishop, 65 Vt. 575, 27 Atl. 499. 
5. Cyc, XXI, 144. 


6. Act of Congress, March 3, 1901, 31 U. S. Stats. at Large, Sess. II, 
Chap. 854, sec. 1156. 
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 BANQUE INDUSTRIELLE DE CHINE, PLAINTIFF, v. SONN 
BROTHERS [IMPORT & EXPORT CO., 
DEFENDANT. 
(Cause No, 1939; decided February 15, 1923) 
SYLLABUS 
( By the Court) 
1. Contracts: The limit for delivery in a contract of sale cannot be 
extended except by agreement express or implied. 


2. Ibe: Excuance. A. contract for the sale of exchange is governed 
by the same rules as those relating to other commodities. 


3. Io.: THe Measure of pamaces for the breach of such a contract is 
the difference between the contract price and the market price at the 
time. of delivery. 


H. D. Rodger, Esquire, for plaintiff. 
Messrs. Schuhl & Schoenfeld, by Mr.* Schuhl, for defendant. 
LOBINGIER, J.: 
Plaintiff sues to recover for losses on an “exchange 
contract” evidenced by the following instrument later 


confirmed by the defendant: 


CREDIT “A” 
; Shanghai, 3, 3, 1921 
BOUGHT FROM THE BANQUE INDUSTRIELLE DE CHINE. 


Purchase Amount Usance Rate Delivery 
Sonn Bros. G. $5,000 57-3/4 — up to December 
F. %5,000. 
No. 1520 Entered for— . (Sd.) LL.D. Zutter. 


Broker. 


Defendant did not accept delivery in December 
and plaintiff's manager testifies that the loss at the end 
of that month would have been Tls. 1,713.57, but that 
he allowed the contract to continue until June 22, 1922 
when he instructed plaintiff's accountant to advise 
defendant that the contract was terminated and that 
the loss at that time was Tls.. 2,288.58, for which 
amount plaintiff asks recovery. 

There is no satisfactory evidence of any 
agreement to extend the contract beyond December. 
It is true that defendant did not notify plaintiff that 
cancellation was desired at that time, but such notice 
was unnecessary as the memorandum itself fixed the 
limit as “up to December.”” Nor is the evidence 
sufficient to prove a general custom among even all 
banks to continue such contracts without contrary 


notice, even if such a custom could take the place 


| the contract breached by defendant at the end of 


December. 

The sole remaining question is the amount of the 
damages, plaintiff claiming the loss as of June 22 and 
defendant admitting liability for the loss in December. 
Plaintiff's counsel cites authorities' that recovery upon 
an indebtedness in the currency of another country 
should be fixed at the rate of exchange prevailing at 
the time of judgment; but we do not consider that to 
be quite this case. Here detendant contracted to 
purchase, as a commodity, the currency of its own 
country and we have already held that sucha contract 
is goverhed by the ordinary rules of purchase and sale. 
Now one of these rules is that fixing the measure of 
damages which this Court has adopted,’ as regards such 
a contract, as the difference between the contract price 
and the market price at the time and place of delivery. 

In this instance, as we have seen, the time of 
delivery was ‘up to December” and if plaintiff is given 
the benefit of. the entire month, its loss, as we have 
also seen, would amount to Tls. 1,713.57. Wedo not 
think that it can change the rule as to damages or 
increase the amount thereoi by failing to sue promptly 
and we must, therefore, find that its recovery is 
limited to the amount of loss at the latest period for 
delivery under the contract. . 

It is accordingly considered and adjudged that 
plaintiff have and recover from the defendant the said 
sum of Tls. 1,713.57 together with costs, | 


1. Fed. Smith v. Shaw (1808),2 Wash. C. C. 167, Fed. Cas. No. 13107 
; v. Marburg (1866), 26 Md. 8, 90 Am. Dec. 84. 
N. ¥. Robinson v. Hall (1864) 28 How. Pr. ( N.Y.) 342 
Pa. Leev. Wilcocks (1819) 5 Serg, & R. (Pa.) 48. 
Wis. Hawes v. Woolcock (1870) 26 Wis. 629. 
Contra: 
Lebeaupin v. Crispin (1920) 2 K. B. (Eng.) 714, 
89 L. J. K. B. N.S. 1024. 
Di Ferdinando Case, (Eng.) Court of Appeal 
(89 L. J. K. B. N.S. 1039, 11 A. L. R. 358). 
2. Ezra v. Glemby,ante,p. 122. 
a Yu Yar Chuan v. Shippers Commercial Corporation, ante, 0. 236; 
H. E. Railton & Co., Ltd. v. Sonn Bros., Inc., ante, p. 453. 


embodied in the contract.’ 
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L: VAN DER STEGEN, DOING BUSINESS UNDER THE FIRM 
NAME AND-STYLE OF THE BELGIAN TRADING CO., © 
PLAINTIFF v. NEUSS, HESSLEIN.& CO., DEFENDANT. 


(Cause No. 1032; decided February 16, 1923) 
SYLLABUS 
(By the Court) 


1, Contracts; The doctrine of Sherbinin & Co., v. United States Trade. 
ing Co., ante p. 391, reafirmed. 


2. In: AssiGnment. In this jurisdiction the assignability of contracts 
will be upheld in the absence of some controlling reasom to the 
contrary and an admission that a contract was “assigned” includes 
the element of proper assignment. 


3. Ip.: PerrorMance. An averment that the vendee has refused delivery 
and payment renders further averment of performance of the vendor 
unnecessary. 


Meurs, Davies G Bryan, by, Mr. Bryan, for the demurrer. 
Messrs. Fessenden @ Holcomb, by Mr. Fessenden, comra. 


LOBINGIER, J.: 


This is a demurrer to. an amended complain, 
claiming damages for failure to accept delivery of a 
quantity of egg products, A demurrer to the original 
complaint has already been overruled. The most 
important ground of the demurrer is that which 
challenges the very existence of a contract between: the: 
parties. The complaint alleges that they ‘‘entered*into 
a contract” and that “a memorandum *** duly, made, 
and signed by said defendant *** is hereuntoannexed’’ 
(par 4).* The memorandum referred to recites 


“We confirm our conversation of yesterday with your good 
selves and beg to state, as you are already aware, we have. 
bought from you as per our letters of January 16th and 28th , 
respectively (here follows a description of the commodities). 
***In addition to the above we have closed with you yesterday 
for account of our New York firm (further description 
follows)”. (Ex. A) 


In demurrant’s brief this mem orandum is referred 
toas “the offer’’ but the complaint does not so allege and 
it will be seen that the document itself does not purport 
to be an offer but is rather the recital of an acceptance, 


_Such being the case it is unnecessary to inquire whether 


further negotiation passed between the parties relative 
to different conditions provided these were not actually 
The same reasons which 
under the’ memorand sufficient as an acceptance 
likewise enable it to satisty the Statiit€ of Frauds, the 
averment that it “was duly made and signed by said 
defendant” being admitted by the demurrer. 


Subsequent to the formation of the contract it is 
alleged that this and other choses in action belonging 
to the second vendor, who was trading under the name 
of “the Belgian Trading Company” were “sold and 
assigned, transferred and delivered to’’ one of them, 
who is the plaintiff. It is objected that such a contract 
is not assignable, but we should be, loath to adopt a 
rule which would limit the assignability of contracts in 
a jurisdiction where that subject is as important as 
here, nor does such limitation seem necessary under 
the authorities which we are obliged to follow.: 


As. to the objection that it is. not alleged that the 
assignment was in writing or with notice, it would 
seem sufficient that the demurrer admits the averment 
that this chose in action sued upon was “‘assigned.”’ 
In the absence of a motion to make the averment more 
definite and certain by stating whether or not it was in 
writing and, with notice, that would seem to include 
the admission that the assignment was a proper one. 
Had the demurrant not intended such admission it 
should have presented a motion calling for. particulars. 
Moreover, it would seem at least doubtful if we would 
be justified in requiring notice in this jurisdiction.‘ 

It is finally suggested that plaintiff does not 
sufficiently allege performance. Par. 6 of the amended 
complaint reads “that defendant in breach of said 
contract has refused and still refuses to accept delivery 
and pay for said” goods “and that plaintiff has at all 
times been ready, able and willing to carry out and 
perform said contract and has offered so to. do.” 
Delivery by plaintiff would constitute performance but 


See ante, p. 183. 
2. De Sherbinin & Co. v. U. S. Trading Corporation, ante, p. 391. 


3. In re Niagara Radiator Company, 164 Fed. 102, explaining Arkansas 
on Smelting am v. Belden Mining Co., 127 U. S. 379, 32 L. ed. 


-4. Young v. Upson, 115.Fed. 192; Knickerbocker Trust Co. v. Coyle. 139 
Fed. 792, Cf. Corpus Juris V, 934, 935. 
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defendant’s refusal, which is admitted; rendered 
performance impossible and made it unnecessary to 
allege more.‘ 

On the whole we are of the opinion that while the 
second amended complaint might have been subject to 
a motion in certain particulars it is good: as against 
demurrer and this latter is accordingly overruled’ and 
defendant is given ten days to answer. | 


PERCY R. MOORE, APPELLANT, v. THE FAR EASTERN 
TRADING CO. INC., APPELLEE. 


( Cause No. 1792; decided February 2], 1923) 
SYLLABUS 
( By the Court) 


1. A : Srare Decisis. The doctrine of Katz v. Barkovitch, 


1 Extrater. Cas. 205, applied. 


2. Ip: Time. The requirement that ‘‘appellant must set forth his 
reasons***within five days after judgment” is jurisdictional and 
“ cannot be waived by the parties. , 


3. Ip. Reasons for relieving appellant from compliance with such re 


quirement must be clearly proved. 


Messrs. Schuhi & Schoenfeld ior appellant. 
Messrs. Rodger & Haskell for appellee. 


LoBINGIER, 


This is an attempted appeal from a judgment, 
rendered by the Commissioner in favor of the appellee 
on August 17, 1922, and notified on the same day to 
both parties, reading as follows: : 


“The evidence submitted in this cause shows that the 
parties herein entered into a contract whereby the plaintiff 
was to furnish a certain amount of aspin logs io the defend- 
ant at Shanghai at a stipulated price. Numerous letters were 
written between the parties and a written contract was finally 
presented to the plaintiff by the defendant. This contract 
was not acceptable in toto to the plaintiff who made certain 
changes and submitted his terms to the defendant by a 
subsequent letter. It further appears that these changes 
were acceptable to the defendant as the evidence shows that 
it forthwith deposited a native order for $2,000.00 with the 
Russo-Asiatic Bank on the 12th of January, 1922, due in ten 
days from date in accordance therewith. The evidence 
further shows that the conditions stipulated in this native 
— were in full force and effect on and after January 23, 
“The first question arising in this case is whether the 
defendant breached its contract by not complying with the 
strict terms thereof relative to depositing the amount re- 
guired in the contract within due time. As the original 


plaintiff and he saw fit to change the terms of same, a new 
_ one was in fact then presented by the plaintiff to the defend- 
ant and would not come into force and effect until the latter 
had accepted its terms. The Court is of the opinion that the 
contract therefore was consummated on the actual payment 
. eg money into the Russo-Asiatic Bank on January 23, 

“In any event whether the deposit was made on January 
12 or on January 23, 1922, the evidence fails to show that the 
plaintiff suffered any hardship due to this delay, as it no- 
where appears that he made a call upon the bank for this 
or to use for his purchase price of the logs at V ledivos- 
tock. 

“From the foregoing, the Court fails to find that the 
defendant is guilty of any breach of this particular condition 
precedent. 

“The second question under consideration is whether the 
plaintiff has complied with the terms of contract. This we 

think not. The plaintiff has by direct stipulation in the 
tontract agreed to deliver a certain amount of logs not later 
than February 20, 1922. Time therefore is the essence of this 
contract, and the plaintiff is bound to comply with the strict 
terms thereot unless he shows that some specified-act of the 
defendant prevented him from delivering the logs in due 
time, or that some of the contingencies as mentioned in his 
letter of January 11 intervened. Evidence of this character 
‘was not submitted so it is to be taken that such conditions 
did not exist, 

“From further evidence submitted, the logs in question 
did not aprive in Shanghai until the latter part of April 1922, 
or nearly two months after the time limit had expired. This 
fact constitutes a sufficient ground for defendent to refuse 
to take the logs under the terms of the contract, as the delay 
in delivering for such a length of time is clearly a breach of 
the contract by the pla‘ntiff. It further appears that defand- 
ant tentatively offered to take the logs from the plaintiff 
under certain conditions after they had arrived in Shanghai. 

“An effort was made by the plaintiff to comply with these 
conditions as submitted before he accepted them, but failing, 
the defendant then withdrew its offer. This, however, was 
an offer to make a new contract on the part of the defendant 
and was not binding on it until accepted by plaintiff. No 
evidence was introduced by either party to show that this 
contract was ever fully executed. It therefore never existed. 

“Having fully considered the various questions herein 
invo!ved, the Court finds judgment for the defendant and 
against the plaintiff, the latter to pay the costs of this action.” » 


From a cursory examination of the record we are 


September 1 1923 


to appeal.' The same provision requires that this 
must be done “within five days after judgment” 
andthe appellee on October 20 filed a ‘motion to 
dismiss the appeal for non-compliance with said 
provision, Later appellee’s counsel asked “leave to 


withdraw” said motion. But if the requirement as to. 


time is jurisdictional, compliance therewith cannot be 
waived by the parties.” | 

Now this Court has held that particular require- 
ment jurisdictional. True, that precise word was not 
used but the requirement was declared mandatory and 
“in harmony with American procedure” which, on this 
point, has been summarized as follows: 


SKINNER TuRNER, C. 


satished that it fails to disclose any reversible error. 
But were it otherwise we would be precluded from 
passing on the merits of the case for the reason that 
the appeal was not perfected in time. 

On August 23 plaintiff filed a ‘‘petition of appeal’’ 
in which for the first time he ‘“‘sets forth his reasons” 
as required in this jurisdiction as a condition precedent 


5. Corpus Juris XI1J, 728; Yu Yar Chuan v. Shippers Commercial 
Corp., ante, p. 286. ; 


“It is very generally held that the statutes which limit 
the time for appeals or proceedings in error are mandatory 
and jurisdictional, so that, in the absence of express provisjon 
to the contrary, when an appeal or proceeding in error is not 
taken and perfected, nor a writ of error sued out, within the 
prescribed time, it will be disallowed or dismissed, unless 
appellant or plaintiff in erron can show some excuse which the 
court will deem a sufficient reason for relieving him from 
the consequences of his failure to comply with the law." 


Here no ground is even suggested for relieving 


‘appellant of compliance with this mandatory require- 
ment and we have no alternative but to apply the rule 
last quoted. 


The appeal is accordingly 
DISMISSED 


IN H. B. M. SUPREME COURT FOR CHINA 
CALDBECK MACGREGOR & COMPANY, LIMITED 
vs. ROBERT BRYDON WOOD. 
(16 C. 1923, decided March 6) 
SYLLABUS - 
( By the Editor) 


1, Contracts: Restraint oF TRADE. A convenant restraining an em- 


ployee from entering into similar employment anywhere within the 
Far East for a term of ten years held unreasonable. 


2. Ip.: Divisismtty. Even though such covenant is grammatically 


severable the Court will not seek for some clause which it can en- 
force. | 


Reader Haris, Esquire, for plaintiff. 
N. Macleod, Esquire, for defendant. 


Ltd., manufacturers of aerated waters, ask for an 
injunction restraining the defendant Wood from enter- 
ing into certain employment in Shanghai as being a 
breach of a covenant entered into by him in June 
1921. It is not denied that the defendant has entered 
into the employ of another manufacturer of aerated 
waters in Shanghai. The defendant pleads that the 
covenant sought to be enforced is too wide and un- 
reasonable and therefore is not enforceable in law. 
The plaintiffs reply that even if the original covenant 
is too wide (as indeed they admitted) it can be severed 
and effect must be given to the severed part. 

The facts are short. The plaintiffs are well-known 
manufacturers of these waters with a trade connection 
throughout the coast ports of China, up the Yangtsze 
and West Rivers and in Hongkong. In their business 
they make use of certain secret recipes, which are 
dictated to the foreign employees in the factory and 
memorized by them. There are only some 5 other 
manufacturers oi these waters in China. The 
plaintiffs’ factory is in Shanghai. The defendant is 
now a man of some 50 years of age and 27 years in 
China. Originally at sea, he afterwards became man- 
ager of a steam laundry, the secretary of the Charity 
Organization Society and then manager of an hotel. 
In 1917 he joined the plaintiffs as an assistant manager 
in their factory here without any written agreement. 
At that time he had no peculiar qualifications for the 
manufacture of these waters. In June, 1921, he enter- 


ed into a written agreement dating back to January 


1920 to serve the plaintiffs as an assistant factory 
manager. He served under that agreement as an assist- 
ant manager and acting manager till the termination 
of hisagreement, as provided, in 1922. Hethen obtained 
employment in the Electricity Department of the 
Shanghai Municipal Council and at the beginning of 
this year he entered into the service of Watsons 
Mineral Water Company, a Chinese corporation carry- 


China Court Regulations (1864) sec. 41. 

Corpus Juris XV, 844. . 

Katz v. Barkovitch, 1 Extrater. Cas. 205, in which the Court, per 
Thayer, J., says “The provision that ‘appellant must set ferth his rea- 
sons’ within five days after judgment, is mandatory.” 

4. Corpus Juris IIT, 1066-1068. 
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ing on a rival business here in Shanghai. This is the 
breach complained of. He had previously asked the 
plaintiffs for sanction to do so and had been refused. . 


The material parts of the agreement are as 
follows:- It is made between the Company and the 
defendant as the “Assistant Factory Manager.” . The 
defendant was to serve in the capacity of assistant 
_factory manager of the factory and works belonging 
to the Company at Shanghai for a term of 3 years. 
His remunerations are then set out, and there is a 
provision for termination of the agreement by the 
Company at any time on payment of three months 
remuneration, ‘Then follows:- 

‘The Assistant Factory Manager shall during his continuance 

.in the said employment obey all the lawful directions of the 

Company either in the conduct of the said business or other- 

wise in relation thereto and shall keep all accounts which 

they may require and should the Company desire his services 

in their General Wine business there or elsewhere instead of 

in the aforesaid Factory he shall undertake to conform to 

and obey their directions in any capacity in which they 

require his services to the best of his ability. The Assista 

Factory Manager shall not during the above Paver cos 

term or any prolongation thereof or within ten years from 

the expiration thereof carry on or be concerned or interested 

in any capacity whatever or in any manner whatsoever 

whether for profit or otherwise and either in China, Hong- 

kong, Japan, Singapore or the Straits Settlements. And in 

case of any default in the observance of the terms of this 

clause he shall forfeit and pay to the Company the sum of 


twenty thousand dollars as ascertained and liquidated 
damages.” 


Then there is a provision for dismissal in case of 
incapacity, etc., and further provisions for the renewal 
of the agreement. 


No suggestion is made of ‘any compulsion on the 
defendant to sign such an agreement, but it is note- 
worthy that the defendant had served some 4 years 
without any agreement at all or any suggestion of a 
restraining covenant, and during that time he had 
learned the secret recipes of the plaintiffs and had had 
the same opportunities of getting to know their 
customers as existed from June 1921 till the end of his 
services in 1922. 


jp 
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restriction was unreasonable, felt it their duty by means 
of a severance to bind him to such a restraint when 
reasonable. ‘To take a very recent statement of this 
position: * 


“If on the true construction of the covenant the Court is of 
opinion that it really consists of two or more separate 
covenants it must reject that which is too wide and enforce 
that which is free from objection.” 


But that statement of the law and of the duty of 
the Court has not always been accepted. 


“It seems to me to be in accordance both with principle 
and justice that if a man seeks to restrain another from 
exercising his lawful calling to an extent which the law even 
as it now stands deems unreasonable, the contract by which 
he does so, whether grammatically severable or not, should be 
held, to be void in toto. To hold otherwise seems to me to 
expose the covenantor to, the almost inevitable risk of litiga- 
tion which in nine cases out of ten he is very ill able to afford, 
should he venture to act upon his own opinion as to how far 
the restraint upon him would be held by the Court to be 
reasonable; while it may give the covenantee the full bencfit 
of unreasonable provisions if the covenantor is unable to 
face the litigation.” 4 


Up to that time then there was a difference of 


judicial opinion on the question which I put during the 


arguments in this case; assuming the original covenant 
to be severable, is the Court bound to enforce fthe 
unobjectionable part of it? But since those cases 
further judicial pronouncements have been made. 5 
It is clear that those two cases had modified the former 
theory of the law in these cases and the learned 
Lord Justice summarized these alterations as follows: 


1. It is the covenantee who has to show that the restraint 

sought to be imposed upon the covenantor goes no further 

than is reasonable for the protection of his business. 

2. The restraint must be not only in the interests of the 

covenantee but in the interests of both the contracting parties. 
3. An employer is not entitled, by a covenant taken from his 

employee, to protect himself after the employment has ceased > 

from his former servant's competition ; although a purchaser 

of goodwill is entitled to protect himself against such com- 

petition on the part of his vendor. 


And he deduced from these rules that previously 
accepted rules as to the doctrine of severance require 
careful application if not entire reconsideration. 


The leared Judge proceeded to say that the cases 
ch ourts have severed these restrictive 


or + 


to construe it and then Iam entitled to look at it in its 
entirety. It seems to me to be clear that it really refers 
to the business of distilling and manufacture of aerated 
waters. It is true that the wine business is mentioned 
but I hold that the like trade means a similar business 
to’ that really the object of the agreement, 1. e. the 
aerated water business. It is, therefore, a covenant 
restraining the defendant from carrying on or entering 
an aerated water business or any other business for a 
period of 10 years in an area which practically covers 
the Far East, and such a covenant is on its face 
unnecessarily and oppressively wide. It would even 
have prevented him joining the Electricity Department 
of the Shanghai Municipal Council. True the plaintiffs 
do not seek to enforce it or make any claim so to do, 
but many recent cases have laid stress upon the duty 
of the Court in considering these covenants and the 
possibility of enforcing them or any part of them to 
start with the original covenant as a whole.' I start 
the consideration of this case then with the position 
that the plaintiffs have inserted in this agreement a 
covenant unnecessarily and unreasonably wide, which 
could never have been enforced under any state of the 
law and which they do not seek to enforce now. But 
what Iam asked to do is to disentangle a valid and 
reasonable restraint from the invalid and unreasonable 
one and enforce that. This is what is known as the 
doctrine of severance and it may be stated thus: 7 No 
transaction having for its ebject the performance of an 
illegal act or one deemed to be contrary to public policy 
(e.g. a transaction contemplating an unreasonable 
restraint of trade) will be enforced. But when, in 
return for a lawful consideration, several distinct 
promises, some of which contemplate such an object and 
some do not, are made, the promises which do not 
contemplate such an object can be enforced (note, not 
“will be enforced”). And the Courts, holding that 
partial restraints of trade were prima facie valid and 
that it lay upon the covenantor to show that any 


in Attwood v. 


1. I need only refer to the judgment of Younger, L. J., 
Lamont, L. R. 3. K. B. on’p. 595. 


2. I take this generally from Jenks Digest. Vol. 1. . 


plaintiffs’ 


covenants when acting on the view that being prima 


facie valid it was their duty to bind the covenantor as 
far as permissible, were now obsolete, and that in his 
view severance where the covenant as a whole is 
invalid should not in the general case be allowed. That 
seems to me if I may respectfully say so, to be an 
accurate statement of the legal position today. Apart 
from the fact that the judgment is presumably binding 
upon me here just as it was stated to be binding on the 
Court of Appeal at home by Atkin, L. J., in one of the 
It is enforced by the views 
of Lords Moulton and Shaw in Mason’s case and by 


last cases on this subject. ° 


those of Neville, J., quoted above. And the judgment 
itself was given shortly after the same learned Judge 


had agreed in confirming a lifelong restriction of a 


solicitor, ” 
In my view then the whole covenant, even if 


_ grammatically severable, is not one from which this 


Court should be astute to glean something which it can 
enforce. 


by Neville, J. 


But in case I am wrong about this I must face the 


turther question suggested by Younger, L. J., whether 
this is one of the special cases in which severance if 
possible should be allowed. The special circumstances 
alleged are two in number: (1) knowledge of the 
customers and (2) knowledge of the 
plaintiffs’ secret recipes. 
suggested in the evidence that the defendant came into 
contact with the customers themselves, but inasmuch 
as certain customers in Shanghai and other places were 
supplied direct from the factory it was urged that he 


3. Peterson, J., in the Ropeways case, 1919, 35 T. L. R. 285 
4. Neville, J., in Goldsell v. Goldman, L. R. 1914, 2. Ch. 613. 


5. I refer to the case of Attwood v. Lamont in the course of which 
both cases mentioned above were considered. Here Younger, L. J., 
in a judgment concurred in by Atkin, L. J., which was thus the 
judgment of the Court, examined the law as laid down by the House 
of Lords in the well known cases of Mason (1913, AC. 724.) and 
Saxelby (1916, A. C. 688), 


6, Clarke Sharp & Co. v. Solomon, 1920, 37. T. L. R. 176. 


7. Dewes v. Fitch, 1920, 2. Ch. 159, unanimously affirmed in the House 


of Lords, 1921, 2. A. C. 158. 


It is open to all the objections so forcibly 
pointed out by the two learned Lords mentioned and 


As to the customers it is not 
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became acquainted with their names. It was not even 
suggested that he knew or could have known the names 
of the other customers not supplied direct from the 
factory; much of the trade of the plaintiffs is carried 
on through their own branches and agencies but the 
plaintiffs have utterly failed to show that the defendant 
at the factory had. or was likely to have any such 
communication with the customers during his employ- 
ment as would render it possible for him on the 
termination of his employment to take away the 
plaintiffs’ customers from them. As I read the cases 
it is not enough for the defendant merely to know the 
names of some of the customers; there must be 
something more than that and that something is 
entirely absent in this case. Then as to the secret 
recipes: | agree in an ordinary case that these are 
proprietary rights which might deserve protection, but 


what are the facts here? For something nearly 


approaching four years (1917 to 1921) the defendant 
was employed in this factory knowing the secrets and 
supplied with them by the plaintiffs and during all that 
time he was under no restrictive covenant at all. Why 
should this Court now be astute to disentangle the 
contract for the plaintiffs? I confess I can see no 
reason at all. And I therefore hold that assuming the 
covenant in question to be severable this is not a case 
in which the Court will exercise such powers of 
severance of it may have. ° 


I ought perhaps, as the matters have been argued 
before me, to express my opinion as to the other 
questions. The covenant is grammatically severable 
and. similar covenants have been held severable; it is on 
the blue pencil theory possible to eliminate the words 
“and other” and “either” and “Hongkong, Japan, 
Singapore and the Straits Settlements’ without such 
severance affecting the meaning of the part remaining. 
And I think this covenant was severable; it seems to 
me to be composed of more than one independent 
covenant. Then I do not think it can be said to be a 
covenant against mere competition per se; the admitted 
subject of protection helps me to that conclusion. At 
the same time I do not think this was'a case where 
from the nature of the defendant’s employment the 
only method by which the plaintiffs could obtain 
protection for that which they were entitled to protect 
was to prohibit the defendant’s employment in China 
in any capacity whatever in any like business for a 
period of 10 years, And lastly I hold that restraint 
as to China alone is too wide. 


I want to mention one other matter: it was 
suggested that rules of public policy may differ here 
from what they are in England. I donotagree. This 
Court administers the law of England and as part of 
it, its public policy. 


Finally I wish again to thank Mr. Harris and Mr. 
Macleod for their arguments in this case and to say 
how much I have been indebted to them in coming to 
my decision. 


There will be judgment for the defendant with 
costs. 


IN RE ALBERT WILLIAM PONTIUS’S WILL. 
(Cause No, 2121; decided March 14, 1923) 


SYLLABUS 


( By the Court) 


1. Wills are none the less valid because executed in duplicate. 


2. Ip.: PRopate of one of two duplicate copies is permissible, especially 
where the other cannot be produced. 


LOBINGIER, J.: 


The deceased, who was the American Consul 
General stationed at Mukden, died on February 25, 
1923, leaving the petitioner and three minor children 
and also certain personal property within the territorial 
jurisdiction of this Court. An instrument, of which 
the following is a copy, is now presented for probate as 
the last will and testament of deceased: 


8. See John Layton Co. v. Blomberg, 1 Extrater. Cases, 818, Ed. 


February 1, 4y24 


American Consular Service. 
Last Will and Testament _ 
of Albert W. Pontius 
American Consul-General 
at Mukden, China, 


I hereby bequeath to my wife, Irene Gracie Pontius, all of my 
personal property and effects of any and every nature what- 
soever, the disposition of such property and effects to be a 
right which is to rest solely with her. 


I have the greatest trust and confidence that my wife, Irene 
Gracie Pontius, will exercise the best supervision in the care 
and welfare of our two minor children, Gordon Stuart and 
Anthony Hollis. 


In witness whereof, I have on this day attached my signature 
ALBERT W. PONTIUS 


Dated at San Francisco, Cal, this 3rd day of November, 
A. D. 1919. 


1 hereby certify that the foregoing is a true and correct copy 
of the will made by me on the date aforementioned, the 
Original will being kept by me. 


ALBERT W. PONTIUS 
San Francisco, Cal., Nov. 3, 1919. 


The petitioner, who is the widow of the deceased, 
testifies that this instrument is in his handwriting and 
the necessity of subscribing witnesses is thus dispensed 
with.* It purports, as will be seen, to be a “copy,” 
but since it was made by the testator himself, it may 
be treated as a duplicate. Now a will in duplicate is 
none the less a valid intrument. As is observed by 


the leading English text writer * on the subject: 


“Sometimes a testator for greater security executes his will 
in duplicate, retaining one part and committing the other to 
the custody of another person (usually an executor orf 
trustee)” 


That is what happened in the case at bar. This 
instrument, it will be seen, was executed in San 
Francisco and the duplicate copy now offered seems to 
have been forwarded to the testator’s wife, then in 
England, who states that it has been in her possession 
since the beginning of December, 1919, the other 
duplicate copy being retained by the testator. It 
appears that the latter cannot now be found; but that 
fact affords no obstacle to the probate of the other 
duplicate As was observed by an emijns 
udge | 


“Where an agreement is reduced to wgiting in duplicate, each 
being exactly like the other, then there can be no reason to 
require a party, in proving such an instrument, to produce 
both. It is very common to execute leases and other instru- 
ments in duplicates, each party having one, and where they are 
precisely alike either party can come into court and produce 
the duplicate which he has, and prove it; and he need not prove 
or cause the production of the other. So if the same party 
has duplicate instruments executed for his own benefit and 
safety, each duplicate expresses the entire agreement of the 
parties, and either may be proved without the other. The 
same rule must be applicable to wills. Where the duplicates 
are exactly alike, each expresses and contains the will of the 
testator; and either may be proved and admitted to probate 
without the other. There can be no conceivable reason for 
proving both or for having both admitted to probate; and no 
authority in this country or England has been found which 
holds that in such a case it is necessary that both should be 
proved or admitted to probate.” _ 


The loss of the other duplicate copy having been 
proved, the instrument before us must be treated as 
the actual one and it appears from the evidence to 
have been executed when deceased was of sound mind 
and disposing memory and was intended by him as his 
last will and testament. We must find it entitled to 
probate as such. 


The instrument, it will be seen, names no executor 
but that also is not a fatal defect, the chief consequence 
being the necessity of appointing an administrator cum 
testamento annexo* and, as in the case cited, the 
petitioner, being the surviving spouse and the parent 
of the three minor children, is the natural one to be 
appointed. | 


It is, therefore, considered and decreed that the 
instrument above mentioned be and the same hereby is 
admitted to probate as the last will and testament of 
said deceased and that letters of administration cum 
testamento annexo issue to the petitioner upon her 


rie the oath and presenting a bond as required 
y law. 


1, Inve Lucy Lucker’s Will, { Extrater, Cases, 626 and citations. 
pe elag 8 on Wills (6th Ed.) 123*, Cf. Schouler on Wills (3rd Ed.) 
ec. 399, 


3, a J., in Crossman v, Crossman, 95 N, Y. App. 145, affirming 30 Hun. 
4, In re Lucy Lucker’s Will, I Extrater, Cases, 628. 
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UNITED STATES OF AMERICA, PLAINTIFF, v. MEYER 
I. GREENSTONE, DEFENDANT. 


(Cause No. 2006; decided March 16, 1923.) 
SYLLABUS 
( By the Court) 


1, Stare Decisis: The doctrine of U. S. v. Boyd, ante, 247, re- 
affirmed. 


2. Criminal Procedure: The importance of consulting previous decisions 
before filing criminal complaints, emphasized. 


L. G. Husar, Esquire, United States Attorney, for the prosecution. 
M. L. Heen, Esquire, contra. | 


LOBINGIER, J.: 


On Jafiuary 8, 1923, an information was filed 
against the defendant charging that he 


“did by false pretense, with intent to defraud, obtain from 
Bruno Arndt, a German citizen, Mex. Dollars four 
thousand seven hundred and fifty ($4,750.00) in that the said 
Meyer I. Greenstone did induce the said Bruno Arndt to pay 
to the Cosmos Commercial Corporation Mexican Dollars 
four thousand seven hundred and fifty ($4,750.00) by 
representing to the said Bruno Arndt that the said corporation 
was registered at the American Consulate General in 
Shanghai, China, and that the initial authorized capital stock 
of said Corporation had been increased from Mex. Dollars 
fifty thousand ($50,000.00) to Mex. Dollars two hundred 
and fifty thousand ($250,000.00) and that the said Meyer I. 
Greenstone had paid in to said corporation for stock Mex. 
Dollars seven thousand and five hundred ($7,500.00), that 
one P. N. Wilkins had paid in for stock Mex. Dollars five 
thousand ($5,000.00) and that one H. Kliene had paid in for 
stock in said corporation Mex. Dollars twelve thousand five 
hundred ($12,500.00) when in effect all of said representations 
were untrue.” 


After several continuances at the instance of those 
representing the complaining witness, followed by a 
motion for dismissal, filed February 17, supported by 
affidavits on the part of the defendant, the case was 
finally brought to trial on March 15. Upon the 
conclusion of the Government’s evidence, which 
consisted mainly of the testimony of the complaining 
witness and certain documents, counsel for the defense 
renewed his motion to dismiss and the United States 
Attorney joined in the motion, saying: 


“In my opinion the only written evidence to sustain the 
information is contained in the letter of September 11, 1922, 
dc ‘4 to Bruno Arndt and subscribed by the defendant. 


was $50.000.00 local currency. This has since been increased 
to $250.000.00, divided into five thousand shares of $50.00 each, 
fully paid and non-assessable and the corporation has been 
registered as an American corporation at the American 
Consulate General, Shanghai. The testimony developed that 
while the capital of said corporation had not been increased 
on September 11, still it was so increased on October 13, and 
that while the corporation had not registered at the American 
Consulate at Shanghai on September 11, it was so registered 
on October 9 and approved on October 21, 1922. 

While these two statements contained in Government's 
Exhibit C are literally incorrect, the fact remains that a short 
time subsequent to the writing of said letter both were 
accomplished and in my opinion such-an immaterial discrep- 
ancy was far from sufficient to convict the defendant in the 
circumstances. The statement made by the complaining 
witness, Arndt, that these three men, Greenstone, Wilkins 
and Khiene, were said by the defendant to have invested 
$7,500.00, $5,000.00 and $12,500.00, respectively, into the 
company prior to Mr. Arndt making his investment therein 

\ was not in writing and even if false and relied upon by the 


‘ complaining witness as being the truth and constituting the 


inducement for him to make his investment in said corporation, 

it was not sufficient under the statute to warrant a conviction 

of the defendant.” 

In his examination of the complaining witness, the 
United States Attorney had developed the fact that the 
complaint had been filed in Tientsin. without com- 
munication with him, and he stated further that had 
he been conferred with and been advised as to the 


nature of the evidence, the prosecution would not have 


been instituted. 


During the examination referred to, the complain- 
ing witness, in reply to questions by the United States 
Attorney, testified as follows: 


“ = you see anybody in Tientsin about this? 
A 


es. 
Q Whom did you see? 

A I wentto see Mr. Fuller, the Consul-General. I; 
. §mith, the Vice-Consul, the German Consul and the 
German Vice-Consul. 
Confining ourselves to Mr. Fuller, the American 

Consul-General at Tientsin, it was he, I believe, who 
had a warrant issued for the arrest of the defendant? 
I made a statement to Mr. Fuller and Mr. Fuller 
thought it sufficient evidence on which to wire to 
Shanghai and ask the Court to arrest Mr. Greenstone *** 
You had a conversation with Mr. Fuller in Tientsin 
about the case and you laid before him all the facts 
which you have there (pointing to file in witness's 
Yes, in fact he was keen on getting to know all about 
it. 
How do you mean? 
The minute I touched upon it and said I believed the 
business was not on a sound basis he wanted to know 
all about it, *** 
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And you showed him the prospectus ? 


es. 

And you told him that was the only writing you had 
upon the subject? | 
I told him it was the basis of my agreement. 

Did you tell him of the conversations you had with Mr. 
Greenstone; when Mr. Greenstone told you that he and 
two other gentlemen had invested so much money? 


es. 
oor ‘ote told him you did not have any writing upon 
Yes. 


fo it Mr. Fuller who suggested these proceedings? 


Did pe suggest it or want it? 
No, | wanted my money back. ***” 


This conference is stated to have been on December 
6, 1922. 


More than three months previously this Court had 
rendered a decision,’ which was duly published, applying 
the statute 7 referred to by the District Attorney which 
requires, in order to convict of the offense here charged, 
“some note or memorandum * * * in writing” of the 
alleged false pretense. Here the complaining witness 
frankly admits that he has nothing in writing as 
regards the alleged representations by the defendant as 
to payments into the corporation treasury by himself 
and other stockholders. The only written representa- 
tions relied upon are those contained in a prospectus 
(Exhibit C) to the effect that the authorized capital 
had been increased from $50,000.00 to $250,000.00 and 
that the corporation had been “registered at the 
American Consulate-General in Shanghai.” This 
latter, it is admitted, was applied for on October 9 and 
approved on October 21 while the former was 
accomplished on October 13, so that both statements 
are now correct. The prospectus in question bears 
date September 11 but it is admitted by the complaining 
witness that it had not been printed at the time he 
signed his contract and parted with his funds. More- 
over, it is clear that he was fully aware, so late as 
October 1, that the-corporation had not yet been 
registered, for under that date he gave defendant a 
memorandum (Exhibit 1) of items to be attended to, 
ne second of which was “revistration of corporation 
in the Consulate.” It appears that the prospectus was 
prepared at the instance of the complaining witness 
and that several drafts of it were made before publica- 
tion and it would seem that the recitals now complained 
of were prepared in part at least with reference to 
what the corporation expected to do and eventually 
did, rather than exclusively in connection with what 
had actually been done. It is well settled law and was 
clearly stated in the case above referred to, that in 
order to obtain a conviction for this offense “the | 
pretense must be an effective cause in inducing the 
owner to part with his property.” Here the evidence as 
to the written representations falls far short of such 
showing. A casual reading of the decision referred to 
would have shown that the facts of the present case 
bring it clearly within the doctrine of the former and 
that a conviction could not be sustained. 


_ We ought not to close this judgment without 
referring to the hardship which has resulted, not alone ~ 
to the defendant but also to the complaining witness, 
by ignoring the law. Defendant was arrested, in 
pursuance of the-telegram mentioned by the complain- 
ing witness, on December 14. He gave bail shortly 
afterward but, owing to the difficulty of arranging 
for the attendance of the complaining witness, the case 
has been pending for more than three months, with 
consequent prejudice to the defendant in his business 
and reputation. His motion for dismissal on February 
17 would have been granted could the facts haye been 
placed before the Court as they aré now; but the 
motion was presented on the eve of our departure for 
the Southern Circuit and it was impossible then to 
acquire this information in the proper way. 


O> O> O>O 


On the other hand the complaining witness appears 
to have been led into a course which has caused him 
considerable expense and annoyance without avail, 


‘His real purpose of recovering the amount invested in 


1. U.S. v. Boyd, ante, 247. 


2. Act of Congress of March 3, 1899, 30 U.S. Stats. at Large, Ch. 429, 
sec. 154, p. 1301. 


3. U.S. v. Boyd, ante, 247 and 251, and citations. 
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this corporation must in any event be accomplished, if . 


at all, in the civil action now pending. All of this 
hardship on both sides would have been avoided by 
reference to the Court’s former decision, 

"The motion to dismiss is hereby 


SUSTAINED. 


WAY CHEONG & CO. LTD., PLAINTIFF, v. METHODIST 
EPISCOPAL CHURCH SOUTH MISSION, 
ET AL, DEFENDANTS. 
( Cause No. 1998; decided March 17,1923) 
SYLLABUS, 


( By the Court) 


1. Statutes: Conriict. Where two distinct pieces of legislation are in 
conflict the later prevails. 


2. Ip.: Mecuanics’ Liens. Under the later legislation of Congress on 
the subject, a supplier has no lien where nothing is due to the contractor 
to whom the materials were furnished. 


Messrs, Haskell @ Moss, by Mr. Haskell, for the plaintiff. 
Messrs. Fessenden G Holcomb, by Mr, Fessenden, for the defendant. 


LOBINGIER, J.: 


This is a proceeding to foreclose a mechanic’s lien 
alleged to have attached to a building owned by the 
principal defendant and partially erected under contract 
with it by another defendant to whom plaintiff furnish- 
ed certain materials and labor which were used in 
the construction of the building. 


The parties have entered into a stipulation as to 


the facts, from which it appears that the second 
defendant abandoned its contract of construction 
before the same was completed, and 


“that at the time the said Stewurt-Crane Co. Inc., breached 
and abandoned the said contract as aforesaid, the defendant 
had paid to Stewart-Crane Co. Inc., all and more than was 
due the said Stewart-Crane Co. Inc., and that at the time the 
notice of lien alleged in paragraph 8 of said complaint was 
filed there was no amount due, owing or payable under said 


contract by defendant to the said Stewart-Crane Co, Inc.” 
(par. 11) 


NO 


lien on the entire building and grounds and asks for a 
sale thereof to satisfy its claim. Under the latest Act 
of Congress prevailing in this jurisdiction, however, 
such liens are “limited to the amount to become due to 
the original contractor.” * It will be seen that there 
was nothing so due at the time of plaintiff’s notice of 


‘jien. 


Plaintiff's counsel, however, invokes an earlier 


Act ? under which it is claimed that the lien should be 


satisfied notwithstanding there was nothing due from 
the contractor. But the time honored rule in applying 
conflicting legislation is that the later prevails. * 


To the objection that the later act is inapplicable 
because it requires the filing of the lien in the office of 
“the Clerk of the Supreme Court of the District,” 


whereas in the earlier Act filing was allowed with “the 


Recorder of the precinct,” it would seem sufficient to 
say that neither office, under that exact title, exists in 


this jurisdiction. But it is the doctrine of this Court 


that legislation is not necessarily rendered: inapplicable 
by lack of the precise institution originally provided 
for carrying it out.* Thus a provision for filing 
papers “in the office of the clerk of the District Court” 
was held to be satisfied by filing same with the clerk 
of this Court. 5 The Supreme Court of the 
District of Columbia is a Court of general and not 
appellate jurisdiction ® and its clerk corresponds as 
closely to the clerk of this Court as does the clerk of 
a District Court. Indeed we see no more of a 
departure from the original phraseology by such 
construction than by regarding an attaché of a Con- 
sulate as “the recorder of the precinct.” 


1. Act of Congress, March 3,1901, 31 U. S. Stats, at Large, Sess. II, Ch. 
854, sec. 1240. 


2. Act of Congress, June 6,1900, 31 U. S. Stats. at Large, Sess. I, Ch, 786, 
sec, 262 et seg: especially 265. 


3, 36 Cyc, 1130; Js re San Juan’s Will, I Extrater. Cases, 937; cf. 286, 
Note 5. 


4. U.S. v. Osman, I Extrater. Cases, 540. 
_ U.S. ex rel. Raven etal. v. McRae, I Extrater. Cases, 656, 662, 
6. District of Columbia Code, sec, 61. 


wn 
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As between these two pieces of legislation, there- 
fore, it seems clear that the later prevails and it being 
conceded that under its terms no lien is now enforce- 
able by plaintiff, we must find for defendant. 


It is accordingly considered and decreed that 
plaintiff take nothing by its complaint and that 
defendants recover their costs. 


KITTY REN, PLAINTIFF, v. AMERICAN 
DRUG CO., DEFENDANT. 


( Cause No. 2021; decided March 20, 1923) , 
SYLLABUS 
( By the Court) 


1. Evidence: Puysicat Examination. A Federal Court has no power 
to subject a party unwillingly to a physical. examination before trial 
in a Civil action, 

Messrs. Haskell & Mow, by Mr. Mos, for the motion. 
Messrs. Schuhl & Schoenfeld, by Mr. Schuhl, contra. 


LOBINGIER, J.: 


A motion is here presented by the defendant 


“for an order directing Mrs. Kitty Ren, plaintiff herein, to 
present herself, on the 20th day of March, 1923, at a time and | 
place designated by this Honorable Court, there to submit to 


a physical examination by certain physicians called to testify 
on behalf of the Defendant.” 


_ In support of this motion defendant’s counsel has 
cited a number of authorities, all, however, from State 


Courts. 


“But,” as was observed by the Federal Supreme 
Court’ 


“this is not a question which is governed by the law or practice 
of the State in which the trial is had. It depends upon the 


ower of the National Courts under the Constitution and 
aws of the United States.” 


In the case cited the application was practically 


“the same as this, but the Circuit Court denied it and 


the Supreme Court, after a full review of the authori- 
ties, declared: 


“The order moved for, subjecting the plaintiff's person to 
examination by a surgeon, without her consent and in advance 
of the trial, was not according to the common law, to common 
usage or to the statutes of the United States. The circuit 
court, to adopt the words of Mr. Justice Miller ‘has no power 


It does not appear that there has ever been any 
qualification of this doctrine. Indeed the principle 
upon which it rests had already-been established in an 
earlier decision? which has been followed by this Court 
in determining the rule applicable to the taking of 
depositions.‘ 

The fact, therefore, that some of the State Courts 
have adopteda different practice has no significance 
for us. ihe Supreme Court’s word is final in this 
tribunal and as it has expressly declared that a Federal 
Court ‘thas no power” to grant such an application, 
we have no alternative but to deny it. The motion 
is accordingly 

OVERRULED. / 


ON THE MERITS 
(decided Fuly 21, 1923) 
SYLLABUS 
( By the Court) 


1. Evidence. Presumprions. A party’s non-production of available, 
pertinent evidence ordinarily raises the presumption that it would be 
adverse; but no such presumption arises from the mere failure to 
waive a legal right. 


2. Ip.: Objections must ordinarily be made before answer and a motion 
to strike without having objected, comes too late. 


3. Ip.: Ip. Wartver. Objections are waived by producing evidence like 
that objected to. 

4. Ip,: Expert Witnesses. Evidence found insufficient to show that 
the physician in question based his opinion partly on the history of the 
case, 

5. Iv.: THe Burpen or Province contributory negligence rests ordinarily 
upon defendant. 


6. Pleading. ConTriputory NEGLIGENCE cannot be proved under a 
general denial. 


7. Negligence. EvivEnce reviewed and found sufficient to show that 
defendant had negligently manufactured and sold the mixture which 
caused the loss and discoloration of plaintiff's hair. ' 


8. Ip.: Damaces in such a case may be awarded for physical pain, 
mental suffering and, especially, for personal disfigurement, 


9. Ip.: Evipence of such damage need not be of the same character as 
that required in order to show pecuniary loss. 


Messrs. Schuhl & Schoenfeld, for plaintiff. 
Messrs. Haskell & Mos, for defendant, 


1. U. P. v. Botsford, 141 U. S. 250, 35 L. ed. 734. 
2. Id. 257 (740) 

3. Ex parte Fisk, 113 U. S. 716,22 L. ed. 1117. 

4. Ezra‘v. Merriman, 1 Extrater. Cases. 809. 
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J.: 


The complaint in this cause alleges 


“2. That the Defendant is engaged in the business of manufacturing, 
selling and dealing in medicines, chemicals and drugs. 
3. That during June 1922, the Defendant had manufactured and had 
laced on sale to the public in Shanghai, China, a concoction or 
ttled mixture known as ‘American Drug Cocoanut Shampoo’ for 
use on the head of human beings. ; ; 
4. That the said mixture was held out to the public as being beneficial to 
the hair and scalp and its use was free from any deleterious effect. — 
5. That during June 1922, the Plaintiff purchased a bottle of the said 
medicine and used the same according to the directions accompanying 
the same, and as a result was severely burned and injured on the 


scalp, The hair was permanently injured, its natural color destroyed 
and turned grey. 


6. Asa result of the above injuries caused by the use of Defendant’s 


mixture, the Plaintiff has been damaged in the sum of Tls. 20,000.” 


The first three paragraphs above quoted are, in 
substance, admitted by the answer and it is not ques- 
tioned that plaintiff purchased the bottle as alleged, 
but the injury and damage are denied and it is further 
averred that the representation of beneficial result 


“‘was only made upon the condition that the said mixture was 
used according to the directions.” 


In her testimony, after stating that she applied 
the shampoo according to directions, plaintiff describ- 
ed the consequences as follows: — 


“Immediately upon this I had a stinging sensation in 
the head as though one thousand hot needles were penetrat- 
ing the scalp. It felt as though it was burning. 

Did you suffer any pain? 

Extreme pain. 

For how long? 

For at least two weeks I was not able to put my head on 
the pillow. | 

Did your hair ever fall out before? 

No, my hair never fell out before. 

How much of your hair have you left? 

At least two-thirds have gone. 

Did the color of your hair remain the same? 

No, before it was a dark brunette—a raven color—after 
applying the medicine it turned red in spots—not all over. 
Any other color? 

Since then it has turned grey. 
After applying the medicine how long was it before you 
could actually comb your hair? 

It was at least two months. 

Was it possible for you to wear a hat? : 

I tad to wear a light hat with absorbent cotton inside the 
crown. 


How long after applying this could you even put a hat on 


- 


Miss Gudrun Hartman was interrogated regard- 
ing plaintiff 


“Q 


eo you see her during the month of August, 1922? 

es. 

Did you have occasion to examine her scalp? 

Yes, I did. : 

What did you see on her scalp? 

I saw large scabs on the forepart of her scalp and her 
hair was uneven in color, partly red and partly black. 
What else did you see? 

That it was very broken off. 

I noticed it coming out. : 

Very much? 

The comb was full of combings out of her hair. 

Were there any marks on her scalp? 

I noticed scabs and patches or dandruff and, it seemed to 
me, the after effects of burns. 

How large were these scabs? 

About a quarter of an inch. 

Deep were they? 

Quite deep.” (II, 60, 61 ** 61, 62) 


Mrs. T. K. Woo, another American lady, was 
asked about plaintiff as follows: 


+O 


east two months, u 

Many of them? 
Many. 
How big were they? 
I could see through the mirror how big they were—about 
one-eighth of an inch to a quarter of an inch. 
All over your scalp? 
Yes, but mostly in the front. 
I could not comb my hair fortwo weeks and then the 
hair turned color. About three days afterwards, it 
turned red and then as soon as I was able to comb my 
hair it came out in handfuls. 
In the nine months which have elapsed fromthe time 
o happened your hair has been coming out? 

es 


And you were suffering intense pain? 
Intense.” (II, 3,4, 5** 6,35, 29). 


~ This recitalof her condition is amply corroborated 
by disinterested witnesses. Mrs. Sheldon Tolles, wife 


of a Vice Consul of the United States, testified con- 
cerning plaintiff 


"Q Did you see her hair before June, 1922? | 
The first time I saw Mrs. Ren I was very muth aware of 
the fact that she had beautiful hair. saw her on the 
train going from Chicago to Seattle. I did not know her 
then, but | remember her going into the dining room and 
never wearing a hat. It seemed unusual, but it was be- 
cause she was proud of her hair, for which she had just 


cause. Later on I met her aboard ship on the way to 
Shanghai. 


Q Did you ever comb her hair? 
A 


I never combed her hair, but I have had it in my fingers 
and played with it. , 


Q It was her own hair? 
Absolutely. 
Q You have seen her hair now? 
A She had a great deal more. 
Q How much more? 


At least two-thirds, or probably more. She had a heavy head 
of hair.” (II, 43). 


Mrs. Kitty Clement testified: 


“Q What was the condition of Mrs. Ren’s hair before June. 
A She had plenty of hair and it was very dark in color. ** 
Q What condition was the after June? 

A After applying the shampoo 

Q Yes. What did you see on her head? 

A All blisters and red in spots. 

Q Anything peculiar about her hair? 

A Some streaks of reddish hair. 

Q What else did you notice about Mrs. Ren’s hair? 
A Why, it all fell out afterwards. 

2 Before June did you ever see her comb her hair? 

Q 


Yes. 
Did it fall out then when she combed it? 


Oo. 

oo after June—what month—did you first see her 
scalp 

Latter part of June. 

And did it have scabs on it? 

Rather, Yes.” (11, 57, 58, 59) 


A 
Q 
A 
A 


Did you know her prior to June 1922? 

I knew her before I went away. 

Did you notice her hair when ie returned? 

Yes, it was very much change 

Did you look at her scalp? 

She showed me some scars on her scalp. I noticed her 
hair was changed and she told me she had used some 
shampoo. 

Tell the Court the condition of the scalp. _ 

She showed me her scalp which had some blisters on it and 
some little scars. 

se you ever see her comb her hair in the month of July? 


es. 

What did you notice? 
I noticed it was broken and the color was changed. It “ 
was also very thin. 

What happened when she combed her hair? 

It came out very much, ** d 

What called your attention to the thinness of her hair? 

Because before she used to have such pretty hair. ** 

You don’t know how thick it was at that time? 

I know it was very nice. 

You have reference to the thickness? 

It was thicker than it is now. 

How do you know? 

I have often seen her combing it. We became very 

intimate. 

And she pointed out these scars did she? 

Yes 


What was the color of her hair prior to June 1922? 
She had dark brown hair. _ 

Inclining to be slightly reddish? 
Not so very much; a little bit. : 
Will you please describe the scars which you saw on Mrs. 


They were like little blisters. — 
Were they soft? 

I did not touch them. She said her head was very sore. 
This was in July? 

Yes.” (Il, 76-7, ** 77 ** 77-8). 


Dr. Julian Petit, an American physician of 12. 
years experience, testified of plaintiff 


PO 


“She came to me somewhere about the time this case was- 
filed and asked me to look at her hair. I found that there 
was aconsiderable loss of hair. The hair was very sparse 
and evidently it had fallen out. It was of a brownish: 
color and appeared sort of dead. It was not a very 


. bright color and there were some grey hairs amongst it, 


while on the scalp there was dermatitis and papular erup- 
tion on the scalp. 

Did you ever see her before June, 1922? 

Yes, | saw her before that. 

Did you notice the amount of-hair on her head? 

1 have always noticed that she had a very big head of 
hair. It was of rather a brunette color and there seemed 
considerable of it.” (II, 64, 65) 


Plaintiff's husband likewise corroborates her (II, 
44 et seq.) stating that he had applied the same shampoo 
on his own head with similar effects and further 
testifies as follows: 


“QO 


A 


Q 
A 


Did your wife have very much hair before she applied this 
shampoo? 


Very much more. 

In comparison, how much more? 

Her hair was at least more than seventy or eighty per 
cent. more than she has now.” (II, 46) 


Plaintiff's conduct, immediately after the event, 
corroborates her testimony. Two witnesses (I, 2; II, 
62, 80, 81) who were employed by defendant testify 
that she came to its store about that time with the 
bottle of shampoo about two-thirds full, making 
practically the same complaint as in her testimony. 


Moreover, at the trial (II, 5) plaintiff uncovered 


' her head and showed the presence of false hair which 


she and others declared she had not previously worn.. 
This exhibition in open court tended to corroborate- 
her testimony and gave defendant the opportunity ef 
cross-examining her and inspecting this personal ex- 
hibit even to the extent of making it the basis of 
expert testimony. Wei are uyable, therefore, to uphold 
defendant’s claim of “plaintiff's refusal to submit te a. 
physical examination of ‘her scalp and hair by rec- 
ognized medical experts,” (Brief p. 77) For not only 
does the record show this voluntary exhibition in open. 
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court but it also discloses (II, 64, 145) that she 
voluntarily visited at least two medical experts and 
asked one of them (p. 64) to make such examination, 
which he did. She also called on the other (p. 145) 
who later testified-in defendant’s behalf but was not 
asked about an examination nor were the two other 
medical witnesses asked by defendakt’s counsel to 
examine her head when they testified. 


It is true_that this court overruled a motion for 
“an order directing’ her to submit to an examination 
before trial; but that ruling was based on a decision’ of 
the Supreme Court declaring her exempt from such 
requirement. She, in other words, had a right to be 
absolved from such an order and the right would be 
worthless if she were to be so prejudiced by its exercise 
that the same should prevent recovery for an injury. 
The situation is analogous to an accused’s exemption 
from testifying. No unfavorable inference may be 
drawn from the exercise of that right® and it would 
seem equally prejudicial to draw it in this case. As 
was said in a decision’ cited by defendant’s counsel, 

“This rule [of unfavorable inference from the non-use of 

evidence] does not apply to privileged communications for 

reasons too obvious to mention.” 

Justice Gray’s oditer dictum regarding a plaintiff 
who ‘unreasonably refuses to show his injuries when 
asked” has no application here where, as we have seen, 
plaintiff did show her injuries in open court (II,5) 
besides consulting the physicians above mentioned. 
The following question was not pressed and con- 
sequently not answered: ~ 


“T will ask you whether you will agree to submit to a physical 
examination by physicians subpoenaed to testify cn behalf of 
a3) defendant, in the presence of the proper parties?” (II, 


Then followed the question, “WAy won’t yousubmit 
to an examination?” to which objection was sustained, 
the question assuming a fact not proven, and being so 
far as it related to plaintiff's exercise of a right, 
immaterial. 


regarding the consequences of plaintiff’s use of this 
shampoo, we find only one attempt at contradiction. A 
stenographer employed by defendant stated (II, 83) 
that she had seen plaintiff’s hair before June, 1922 and 
that it was“a kind of reddish brown.”’ Considering the 
witness’ position and that this statement is contrary to 
that of several disinterested witnesses, with ampler 
opportunities of observation, we do not feel called upon 
to discuss it further but it seems hardly probable that 
had such been the color, she would have asked a hair 
dresser (II, 165) to dye her hair “a chestnut brown.” 
This claim, moreover, is contradicted by another 
disinterested witness (I1, 166, 167). The discrepancy 
between plaintiff and the stenographer above mention- 
ed as.to the kind of hat the former wore when she 
reportéd at the store, and whether she removed it, 
might easily result from the mistake of either in relat- 
ing an incident nine months old. The same remark 
would apply to plaintiff’s estimate of the time which 
elapsed before she could comb her hair. Her testimony 
(II, 22) that she did not go to Dr. Dunn palpably 
relates to the question almost immediately preceding as 


to whether she had asked physicians to testify and we 


interpret her answer to mean that she did not go to 
Dr. Dunn for that purpose. The latter did not say 
(II, 145) that plaintiff sa/ked with him about the case. 
In fact he stated (II, 146) that his testimony “‘would 
be of very little value,’ and, apparently for that 


5. U. P. R. Co. v. Botsford, 141 U, S. 250, 35 L. ed. 734. 


6. People v. Mannausau, 60 Mich. 15, 26 N. W. 797, the court saying, “It 
is now settled im this state that no inference can be drawn from the 
refusal of a witness to answer a question because it may tend to 
criminate him, on the ground that the doctrine is necessary in order 
to make the privilege of any value, (Carne v. Litchfield, 2 Mich. 340; 
Foster v. People, 18 Mich. 273, citing Rose v. Blakemore, Ryan & M. 

« 382, and Lord ELDON in Lloyd v. Passingham, 16 Ves. 64.) 


“The claim of privilege and its allowance is properly no part 
of the evidence submitted to the jury, and no inferences 
whatever can be legitimately drawn by them from the legal 
assertion by the witness of his constitutional right. The 
allowance of the privilege would be a mockery of justice, if 
either party is to be affected injuriously by it.” Phelin v. 


Kenderdine, 20 Pa. State, 363. 4 
7. Lauer v. Banning, 152 Ia. 99, 131 N. W. 783. 
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reason, defendant’s counsel, who called him, did not 
examine him further. And since the question of 
plaintiff's credibility has been raised, we feel called 
upon to add that we took particular note of her 
demeanor while testifying and found it frank and con- 
vincing. But it would make little difference if her 
testimony regarding her condition were disregarded 
altogether. There is enough other evidence to show 
that her hair was irreparably damaged, if not ruined, 


II 

When we come to inquire into the cause of this 
mtsfortune we are met at the outset with the undisput- 
ed fact that the condition followed closely upon the 
application of the shampoo. The motto post hoc ergo 
propter hoc is not an unerring guide; but neither is it 
without significance. Here even defendant’s employes 
testify that the bottle contained alkali. Mr. Schloten, 


defendant’s manager, and achemist fromthe University 
of Berlin, testified that after the return of the shampoo 


“Mr. Hensler showed me the bottle and said ‘A lady has been 
here complaining that it burned her scalp.’ I tested it by the 
usual test of tasting it. It had an alkaline taste so I told him 
‘By the way this shampoo is not what it oughttobe. Our new 
shampoo is neutral and we have to find out how it happens 
that this alkaline shampoo is still on the market’.” (II, 112) 
Mr. Wilhelmi, a former employe of defendant, 
testifies (I, 12) that Mr. Miller, the company 
pharmacist who analyzed the bottle in question after 
its return, stated ‘‘that the preparation was excessively 
alkaline.” Mr. Miller himself testified subsequently but 
did not deny the statement and it stands uncontra- 
dicted. Indeed other witnesses testify to similar state- 
ments (II, 9, 11, 41, 47, 83). What Mf. Miller meant 
by the “excessively alkaline” might be determined, not 
from the testimony (II, 115) of another witness but 
from a separate chemical analysis of this particular 
bottle’s contents. Unfortunately such analysis was 
never made, Instead, some “twenty or thirty” bottles 
(II, 86) were turned over to Mr. Miller who “tested 


them with litmus paper” (II, 94). But Manager 


~ 


“Q Can you tell from the litmus test the amount of free 
— in the bottle? 

Q What test would you have to make to find the amount of 
alkali in the bottle? 

A If you make a chemist’s test then you would haveto use a 
normal solution of either Hydrochloric or Hydrosulphuric 
acid, which is standardized, and use an indicator and from 
the difference which the burette shows you would see the 
amount of normal solution used and figure back how much 
alkali there was. 

Q Did you make such a test? 

A It was not considered necessary. 

m4 Then how can you say how much alkali was there? 

From the test with the oleic acid, which is a practical 
test.” (II, 120, 121) 


Dr. Felger, another witness for defendant, was 
interrogated on this point as follows: 


“Q Would it not be impossible to tell the amount of free 
— in a bottle by the litmus test—the percentage of free 
alkali? - 

A Yes. Yo cannot tell the percentage by the litmus test. 

Q What sort of test would have to be made in order to tell 
the percentage? 

A You would have to neutralize it with an acid solution and 
arias) quantity of acid which was used to neutralize.” 


Now this test was made by Mr. Pozniakoff, a 19 3 


year old Russian employe of defendant, who testifies: 


“All the coconut shampoo I received was put up in a 
container and neutralized with oleic acid. 

And will you tell me how much oleic acid it took to 
neutralize the solution ? 

It was about four to five per cent. solution. | 
What did you do then, after you had neutralized the 
solution ? | 

It was mixed with a new batch. It was first tested whether 
it contained any excessive alkali by our chemist and then 
it was sent to the finishing department, the bottles were 
filled and put into stock.” (II, 98, 99).. 


> OF O 


On this point Manager Schloten was further ques- 
tioned as follows: 
“Q) Mr. Pozniakoff took all the bottles? 
A. As far as I understood he took all that were alkaline. 
Q He poured them all together and then neutralized them. 
How must he be able to tell how much alkali there was in 
one particular bottle? 


A Because they were all more or less alkaline to the same 
degree.” (II, 119) 


But this is directly contrary to the pharmacist, 
Miller, who says (1I, 94) “some of them I found to be 
alkaline, some of them were not.” 
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Dr. Felger further testified: 


“Q If you took seven or eight bottles together including the 
one complained of, and tested them, you would not be able 
- gn the amount of alkali in the one bottle complained 
A No, you would have a mixture. 
Q You would have a Teas of them all? 
A Naturally.” (11, 135) 


It is clear, then, that no exclusive chemical 
analysis was ever made of the contents of plaintiff’s 
bottle and that it is now impossible for us ever to 
know the percentage of alkali which it contained. And 
this situation is due entirely to defendant. One cannot 
but agree wich counsel for plaintiff that the latter 
showed unusual good faith in trusting the bottle entire- 
ly to defendant and it could have responded adequately 
by a disinterested chemist not jn its employ. Had it 
done so and had the result supported its present con- 
tention, it would hardly have needed better evidence. 
But, having destroyed this very important item of 
proof, defendant seems subject to the rule which its 
counsel has invoked against plaintiff, viz. : 


“The conduct of the party in omitting to produce that evidence 
in elucidation of the subject-matter in dispute, which is within 
his power and which rests peculiarly within his own knowl- 
edge, frequently affords occasion for presumptions against 
him, since it raises strong suspicion that such evidence, if 
adduced, would operate to his prejudice.’’ ® 


In a case ® cited by defendant’s counsel where a 
seaman sued for negligence of the shipmaster in fail- 
ing to provide proper medical attendance, the court 
said: 


‘Counsel for respondent contended that it did not follow that 
libelant’s condition arose from the master’s neglect herein- 
before recited ; that libelant had been the subject of a serious 
attack of malarial fever some four months before entering the 
ship’s employ ; and that his ailments while on shipboard, and 
at the hospital, might have been malarial, and not typhoid, 
fever. Suffice it to say that it was easily within the power of 
the respondent to have cleared up all these matters, if it 
desired todo so. The quarantine officer at New York could 
readily have been called to explain the circumstances connect- 
ed with allowing the ship to pass quarantine with the libelant 
on board in his then condition, as could the doctor at the 
hospital, whose certificate was furnished, showing the ex- 
istence of typhoid fever, and, indeed, the man who took 
libelant’s place while sick at Colon could have explained 
i ¢ antine at New York as and for the 
ibelant; none of whic ings qo 

sumptions from such failure should arise.” 


Plaintiff was awarded G. $1200. by the court, 
In another action against the same ship * the 
principal question was whether the accident sued for 
d been caused by a defective rope. 


““‘Whatever doubt there is onthe question,” said the court, 

“should be solved in favor of the libelant; since the ship failed 

to produce the rope, which was in her possession, that would 

have settled the question of its safe or unsafe condition, and 

whether it broke, or was new and inflexible, and became 

untied, thus causing the accident.” 

So here, the production of plaintiff’s bottle with 
the contents analyzed separately by a disinterested 
chemist would have “settled the question” of how 
much alkali it contained and any doubt on that point 


must be resolved in plaintiff’s favor. 


This unfavorable presumption is further strengthen- 
ed by the fact that, following the disclosure of plaintiff’s 
experience defendant withdrew from the market its 
stock of shampoo from which plaintiff's bottle came. 


On July 27, 1922, defendant’s then manager wrote 


plaintiff’s husband: 


“Upon investigation it was found that the stock was old and 

we immediately withdrew such old stocks from various 
places in Shanghai.” (Ex. A.) 

Again the formula for making the shampoo was 


changed (II, 88). The present manager was asked 


“C) What was the matter with the old formula? 
A It contained free alkali-Potassium Carbonate. It was 
added intentionally.” (II, 120) , 


Evidently it had been found, therefore, that ‘‘free 
alkali” was not a proper ingredient. But why, unless 
it proved injurious? 

Starting with this presumption and recalling the 
undenied statement of defendant’s pharmacist that the 
shampoo was “excessively alkaline,” we may next 


8. Kirby v. Tallmadge, 160 U. S. 379, 40 L. ed. 463, quoting Starkie on 
Ev. i, 54. See also The New York, 175 U. S. 204, 44 L. ed. 126; 


Clifton v. U. S. 4 How. 242, 11 L. ed. 957; The Georgetown, 135 
Fed. 854; The Bombay, 46 Fed. 665; The Fred. M. Laurence, 15 
Fed. 635; The Freddie L. Porter, 8 Fed. 170. 


9 The M. E. Luckenbach, 174 Fed. 265, 
10. The Luckenbach, 144 Fed. 980. 
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inquire what the evidence discloses concerning the 
effect of such a mixture on the scalp. 


Dr. Petit testified on this point as follows: 


“C) .What would too much alkali do to the hair? 
A These things very frequently will cause loss of hair or set 
up dermatitis or something of thatkind, The hair would 
robably become dead. 
Q ‘ould it cause burning? = | 
That is the usual thing the great authorities will attribute 
to it.” (II, 65) 


The following was brought out on cross-ex- 
amination : 


“Q What action does the acid or alkali take? 
A It destroys the hair. **. 


Q Would you call 2% solution a strong solution? 

A Itdepends. You are putting that oh a skin. Spme people’s 
skins are very sensitive and a two percent. solution might 
be strong for them. 

Q Would you call it a strong solution? 

A Strong enough to do harm. 

Q . To eat the roots of the hair out? 

A Strong enough to do harm. ** ; 

Q Would'you call a two per cent. solution a strong one? 

A Ihave said it would be strong enough to do harm.” (II, 


66 ** 69 ** 70) 


It will be seen, then, that the bulk of this evidence 
was elicited by defendant’s counsel. Indeed the cross- 
examination covered about nine and one-half pages 
while the direct examination was limited to about one 
page and a half. Now the rule is that, tho “a party 
makes a valid objection to the introduction of evidence” 
if he ‘afterwards puts in evidence proving the same 
facts, he waives his objection.”"* 


Here no objection was offered to any of Dr. 
Petit’s testimony; but after defendant’s counsel had 
cross-examined for a time he moved to strike from the 
record that already given. This court has frequently 
applied in trials and formally announced in at least 
one decision * the well known rule that “the objection 
must ordinarily be made as soon as the question is 
stated and before the answer is given;” "5 “otherwise it 
is proper for the court to decline to strike out the 
answer.” '* “It (the objection) cannot be made after 
the evidence is admitted.” 


But aside from the toregoing we are of the opinion 
that the application to strike should not have been 
sustained. We shall assume that the ground of the 
application is correctly stated in defendant’s motion of 
April 13, 1923, viz. that the testimony was “based 
partly upon the examination and partly upon the 
history of the case.’”’. In his brief, moreover, counsel 
States. 


“Dr. Petit testified that he based his opinion and his evidence 
partly upon the history of the case and partly upon the 
examination.” (p. 7) 
But we do not find that the witness so testified. 
The first important question asked him was, 
“Q ot am have occasion to dook at her (plaintiff’s) head? 
ld. 
Q Tell the Court what you saw” (p. 64) 
The witness then proceeded to tell what he saw. 
He continued to do so in answering subsequent ques- 
tions and there is not the slightest indication that his 
answers were “based partly upon * * the history of 
the case.”’ The next important question was ‘Can you 
tell what that (condition) came from?” and the material 
part of the answer was 


“She came to me somewhere about the time this case was filed 

and asked me to look at her hair. I found that there was a 

considerable loss of hair. The hair was very sparse and 

evidently it had fallen out. It was of a brownish color and 
appeared sOrt of dead. It was not a very bright color and 

there were some grey hairs amongst it, while on the scalp there 

was dermatitis and papular eruption on the scalp.” (II, 64) 

These answers were repeated in somewhat varied 
form, as we have seen, but there was still nothing to 
show that they were based on anything which plaintiff 
said. On cross-examination, indeed, the witness stated, 
“TI have considered the whole case’’; but that is far . 
short of saying, and the witness nowhere said, that he ~ 


based his testimony upon any statements of plaintiff, 


11. Gale v. Shillock, 4 Dak, 182, 29 N. W. 661. Cf. Wigmore, Ev. I, 61. 
12. U. S. v. Furbush, II Extrater. Cases, 89. 

13, Wigmore, Ev. I, 53. 

14. Cyc. XXXVIII, 1392. 

15. Id. 
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The difference between this evidence and that in 
the cases cited on this point in defendant’s brief, 
becomes apparent on comparison. Thus in the 
Supreme Court decision *° the witness was asked his 
opinion “from all you know about him’”’ (the patient) 
which would include his statements and other hearsay. 
Here the witness was asked to “tell the Court what 
you saw.” Besides, the decision cited inno way qualifies 


an earlier one ” where the same court upheld the 
admission of 


“utterances and exclamations of the defendant when under- 
going physical examinations by the medical witnesses.” 


In another case * from which counsel quotes 
almost the ay ly opinion, the witness was asked 


“Did you réach that conclusion from a physical examination, 
looking at him” 


To which he answered: 


“Partially physical, and depending upoh his statement of -his 
subjective symptoms.”’ 


Moreover, the disease there in question (neuras- 


thenia) was one of which the court said: 


‘‘No physician can classify a given case as traumatic unless he 
has a history from which he can say that an injury occurred,” 


Hence his testimony must have been based upon 
the history. This was also true in the preceding 
reference *° where the witness was expressly asked 

“Now, Doctor, taking into consideration the history that Mr. 

McMican gave you of himself ** [ will ask you to state ** 

whether or not the probability is that the condition you found 


existing at the time you made your examination, as. you 


found it, could be or might be caused by the injury which he 
stated he had received ?” 


Of course this called for an opinion based upon 


‘‘subjective symptoms”; but no such opinion was asked 
or given here, 


It is further complained in the brief that Dr. Petit 


“was permitted to give his opinion on matters directly 
in issue.” ‘’he basis of this complaint is the answer 
to the question already quoted, viz. ‘Can you tell what 


that came from?’’ Here again the rules above quoted 
apply because of defendant’s failure to object. For 


question was propounded and “If a party will not 
object he admits the competency of the witness.” *° But 
we do not think the answer falls within the rule 
invoked by counsel; for the witness did not giVe his 
own opinion at all but merely called attention to that of 
the “authorities.” In one of counsel’s principal cita- 
tions?" the Second Circuit Court of Appeals affirm- 
ed a judgment notwithstanding witnesses had been 
allowed to state “‘what in their opinion was the cause 


of the explosion;” for, said the court, they ‘‘were | 


accompanied by such a statement of the reasoning 
which led to the witnesses’ ‘opiniuns’ that the answers 
were but arguments only, of the weight of which the 
jury was quite well able to, judge.” Here the “argu- 
ments” consisted in citing authorities of which the 
court should be able to judge. And it may be added 
that the rule is for the protection of the jury and 
could. hardly have applied ina trial such as this. But 
in any event, the court should be as well “able to 
judge” as in the case just cited. Moreover, it was in 
reply to questions (p. 66 et seg.) by defendant’s counsel 
(who cannot of course complain) that the witness 
later gave his own opinions as to the cause. All that 
he said on direct examination might be excluded and 
we could still find from his evidence that alkali was 
the cause of plaintiff's misfortune. 


The doctrine of our own Court of Appeals is well 
set forth in the following excerpt from an opinion* 
quoted by defendant and supported by an array of 
authority: | 

“Phe court did not err in permitting Dr. Brill to give his 

opinion as to the cause of Mrs. Roller’s condition. The rule 

is well settled that a medical expert may form and express 


an opinion of the nature and cause of the bodily or mental 
condition of his patient,—her ills, symptoms, pains, and 
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16. Raub v. Carpenter, 187 U. S. 159, 47 L. ed. 119. 


17. N. P. R. Co. v. Urlin, 158 U. S. 275, 39 L. ed. 977, Cf. Travelers’ Ins. 
Co. v. Mosely, 8 Wall. 397, 19'L. ed. 437. . 


18. Lee v. R. Co., 206 Fed. 765. 

19. U. P. R. Co. ve McMican, 194 Fed, 393. 

20. Gregory v. Dodge, 14 Wend. (N. Y.) 617, quoted in Wigmore, Ev. I, 
53. 


21. Castner Co. v. Davies, 154 Fed. 938, 
22. D. & G. R. Co. v. Roller, 100 Fed. 752. 
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suffering—derived from his own knowledge, from his attend- 
ance, treatment, and exaininations, although based in part 

‘upon her statements and complaints made at different times 
as to her pains and sufferings, and, in this connection. to give 
his opinion whether her injuries are liable to be permanent, 
and whether her present condition is due to or caused by sick- 
ness, injury, accident, or violence.” 


We do not fintl that this doctrine was based on the 
belief that the witness “had been in constant attendance 
upon the plaintiff almost from the very moment of the 
accident” (Brief p.9). The fact was that he had 
never met her until nearly three weeks after the 
accident (100 Fed. 751, 739).. In this case, Dr. Petit 
knew plaintiff before she applied the shampoo and had 
noticed her hair (p: 65), He examined her head “‘about 
December or January’’ (p. 64), which might be six 
months after the application, prescribed for, and 
treated, her. (pp. 28, 29) 


- But it is urged that this was not sufficient to 
qualify him as plaintiff’s physician and that she failed 
to show due diligence in seeking medical treatment. 
The numerous cases invoked by defendant’s counsel on 
this point announce the rule that a party who suffers. 
an injury requiring medical attention is guilty of con- 
tributory negligence if he fail to seek it. But in some 
of these very cases it is recognized that the necessity 
of medical treatment will not be presumed. Thus in 
one of them it is observed: 


“As to the failure to cal] in a physician sooner, it could: bar 
plaintiff's suit only if it were shown to have contributed to 


the result. ** No proof of this kind is made, or pretended to 
be made.”’ 73 


In another 


“If the contention is that plaintiff's injury was aggravated by 
negligence, the burden is upon the defendant to show that 
fact in mitigation of damages.” 24 


This is the doctrine well established in this juris- 
diction * viz. that contributory negligence is a 
defence which like other defences is for the defendant 
to prove. Moreover it must be pleaded; and the great 
weight of authority is that it can not be raised under 
a general denial, *° such as defendant sets up. In an 


not negligence. In acase 7 where a similar conten- 
tion was urged, the court said of defendant: 


“The fall and injury received by her were not such as pro- 
duced in her mind, or the mind of her husband, such an 
apprehension of immediate danger to her life or health as to 
cause them to send for a physician at the time, and it was only 
when they were warned by repeated pains of the wife to call 
a physician that one was sent for. We do not think there ~ 
any negligence shown on the part of the appellee or his 
wife.” 


Ordinary care alone was required. * It is true 
that Dr. Reiss testified: 


“In such cases where you have such intense pain you must 
have medical assistance. 

Q You mean she would need medical attention? 

A She would need it in such a condition.’ 


But neither he nor any other witness says that 
medical attendance after using this mixttré, could have 
prevented the loss or discoloration of plaintiff's hair 
and Mr. Schloten told her (II, 104) that all she needed 
was a 35 or 50 cent preparation. 


Dr. Petit was not ‘alone in his testimony regard- 
ing the effects of alkali on the hair. Dr. Felger, called 
by defendant, testified: | 


“Q) “Can you destroy hair by an acid or alkali? 

A Yes. Hair can be destroyed by concentrated solutions of 
alkali or acid. 
What would be the effect of a concentrated solutien on 
the scalp? 

It would be very destructive. 

Will you please explain what you mean? 

It would destroy the layers of the skin. 

Cause the hair to fall out too? 

The hair is partoftheskin. If you destroy the lower part 
of the skin, you destroy the hair as well. 4 


It would destroy the whole thing.” (II, 126-127) 


23, Joiner v. R. Co., 128 La. 1050, 55 So. 670. 


24. Birmingham Co. y. Anderson, 163°Ala. 72, 50 So. 1021, citing Louis- 


ville, etc. R.°Co. v. Falvey, 104 Ind, 409, 3 - 389, 4 N. E. 908 


Chicago, etc. R. R. Co. v. Meech, 163 Ill. 305, 45 . 290; Bradford 


v. Downs, 126 Pa. 622, 17 Atl. 884. 


E 
25. Star Garage Co. v. Honigsberg & Co., 1 Extrater. 559; Raigorodetzkaia 
U. S. 551, 35 L. ed. 


v. Arnold, Id. 593; Inland etc. Co. v. Tolson, 139 
270 and citations. 


26. Encyc.’Pl. & Pr. V, 10 (4); Cyc. XXIX, 581. 
27. Texas etc. R. Co. v. Neal, (Tex. Cv. A.), 33 S. W. 693. 
28. Berry v. Greenville, 84 S. C. 122, 65 S. E. 1030, 
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This witness placed the percentage of alkali which 
would be harmful higher than Dr. Petit, but admitted 
(II, 133) that he knew of “no cases” of that kind 
while Dr. Petit testified to actual cases (II, 71). 
Besides it must be remembered that we do not know 
what percentage plaintiff’s bottle contained. We only 
know that it was ‘excessive’ and that the presump- 


tion is against its harmlessness. The Hungarian 


physician called by defendant, estimated the percentage 


-of harmful alkali as higher even than Dr. Felger. In- 


deed he went so far as to say that a 30% solution would 
be harmless “for one minute.” But when asked if he 
would apply such a solution to his own head he 
hastened to reply “Not for a minute. For a second, 


‘that is all.” (II, 164) 


The difficulty with such testimony is that it leaves 
unexplained the situation disclosed by the evidence 
here. Dr. Petit assigns causes which harmonize with 


‘the remaining evidence. The two other physicians 


give their opinions as to what would or would not 
happen under certain circumstances but fails to explain 
what actually did happen to plaintiff. For, in view of 
her undisputed testimony (II, 17-20) and defendant's 
admission (II, 167) we cannot regard the~ other 
possibilities which they mentioned (II, 124, 138, 139) 
as offering an explanation. And here we may adopt 
the language used in a case *® cited in defendant's 


exhaustive brief, to which we are much indebted: 

“The miscarriage had a cause; “and, there being one so 

obvious, what wisdom is there in doubting and searching for 

any other? Several physicians testified to the improbability, 

or impossibility, of a foetus being carried so long with a 

continual loss of sanguinial fluid; but other physicians con- 

tradicted them, and the testimony of plaintiff and her sister 
establish it as a fact.” 

Moreover, of the three physicians who testified on 
this point Dr. Petit is the oldest, has practiced the 
longest and is the only one who had examined 
plaintiff's head. His conclusions, too, are supported by 
the very significant circumstance that others who 


purchased and used defendant's shampoo about the same 


plaintif aufiered. similar experiences, 
were the cases of Mrs. Stewart (II, 36-38), Mrs. 
Breen (II, 38-42) and Mrs. Walter (II, 114). Con- 
cerning the latter, in discussing plaintiff’s experience, 
defendant’s manager testified: | 


“The only other complaint I know of was by Mr. Walter 
employed by the American Drug Co. and he said his wife had 
used it. When he heard about this he said ‘My wife has had 
a similar experience and it caused her an irritation which 
lasted her for a week’.” (II, 114) 


Yet it appears that this was not “the only other 
complaint” for he testifies later: 


“Q The other shampoos caused irritation to the scalp? ~ : 
A Yes, we have not infrequently had complaints. * * 
What was the nature of the complaints? 
The same irritation.” (II, 117) 


The following testimony of plaintiff on this point 
is uncontradicted : 


“Q Did Mr. Wilhelmi say that any other complaints had been 
made to him about this shampoo? 
A Yes, the day I brought the bottle back, there was another 


complaint, either that day, the day before or two days 
before.” (II, 9-10) - 


With such practical corroboration of Dr. Petit’s 
testimony together with the other considerations above 
mentioned, we feel justified in finding that the damage 
to plaintiff’s hair was caused by excessive alkali in 
the shampoo sold by defendant. 


We have not overlooked the practical test of 
defendant’s manager nor the fact that he tasted the 
contents of the bottle when returned by plaintiff. We 
can see some difference, however, between merely 
touching the tongue to a substance and rubbing it on 
the scalp with the hand. Then, as the same manager 
himself admitted (II, 125) “there are all kinds of 
scalps.” His further testimony on this point seems 
worth quoting: 

“First it would depend upon the skin. On a skin which 

is perhaps in an irritated condition, or supersensitive, it 

might have a different effect from that on a normal skin. 

There is another consideration which enters, especially in 

Shanghai. As everybody knows who has been here for any 

length of time, June and July are the months when there 

is a lot of prickly heat. If you used an alkaline solution on 

an irritated skin it is bound to have a different effect from that 

on anormal skin. There are no solutions which would have 

the same effect upon two persons.” (II, 110) 

Knowing so well these conditions it would seem 
that defendent was especially chargeable with care. 


Selling indiscriminately a solution which might serious- 


aa a v. R. Co., 128 La. 1050, 55 So. 671. 
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ly affect a supersensitive skin, would constitute 
negligence, even tho the same solution might be 
harmless to others. 


In estimating plaintiff’s damages, we are obliged 
to consider the physical pain disclosed by the evidence,*° 
the mental suffering,*' and, last but not least, the 
personal disfiguremént. For it is settled by the great 
weight of authority that this latter is a proper element 
of damage. Thus, ina case** where there was noth- 
ing more permanent than a scar on the jaw, a verdict 
of G.$1,500 was upheld, tho the Court apparently 
regarded it as insufficient, considering 


“above all the fact that the plaintiff must go through life with : 
her face disfigured, and it cannot be said that the verdict is 
excessive, even if it be founded upon actual damages.” 


In another case ** where the award was G.$2,000 
for a similar injury, stress was laid upon the fact that 


° “the scar will be a permanent disfigurement of her person, for 
which she is entitled to some compensation.” 


Where the plaintiff was awarded G.$7,500 for the 
loss of an eye, a motion to reduce the same to G.$2,500 
was overruled and the report of the commissioner 


confirmed. It held plaintiff , 


“entitled to compensation for the physical and mental pain 
and suffering which she has already endured, the mental 
suffering she will hereafter endure, loss of earning power, 
past ard future, the injury to her personal appearance, past 
and future, and the impairment ot her prospects of mar- 
riage.” 35 

Under the evidence here that alkali would destroy — 
the roots of the hair, it is hardly to be doubted that the 
loss would be permanent and this, coupled with the 
discoloration shown by various witnesses would seem 
to afford for a young and active woman like plaintiff, a 
disfigurement no less distressing than the scar in the 
two cases above cited. Moreover, by the weight of 
authority, it is proper to allow damages for the mental 


suffering caused by the contemplation and realization 


‘of such disfigurement. *° 


Of course, such damages cannot by assessed in the 
“The impossibility in such cases of definitely measuring 


the damages by a money standard is no reason for denyin 
to the injured person the only relief the courts can afford, 


ia US: 


The authorities recognize bodily pain and disfigurement as 
items for which compensation is to be made in the assessment 
of damages for personal injuries.” 37 


__An award must be made “although there be no data which 
will authorize any given or fixed damages, some of the 


elements of which, as we have shown, are incapable of exact 
admeasurement.” 38 


“Che entire recovery is for damages of a nature incapable 
of any standard of measurement external to the minds and 
consciences of the jury. In this respect, though they are not 
punitive, all claim to punitive damages having been renounced 
at the trial, they are as indefinite and indeterminate in their 
elements as are damages of that class.”’ 39 


“It is true that there is no gauge furnished by the law 
for measuring such damages, and that it is, to a great extent 
sentimental. But there is an element of sentiment in all 
damages,—even in the possession and use of money itself — 
for a given amount of money may be of far more value 
to one person than to another. While all these considera- 
tions tend to prevent the assessment of damages in a 
case from being absolutely adequate or measured wi 
exactness and understanding, they will not prevent the 


approximate measurement, and must be submitted to the 
best judgment of the jury.”’4° 


__In the light of these decisions and upon the whole 
evidence we are of the opinion that plaintiff is entitled 
to an award of Tis. 4,000.; for which sum, together 
with costs, judgment is accordingly rendered in her 
favor and against the defendant. 


30 dgwick Damages I, sec. 41. 

31 Id., sec, 47. 

32 Corpus Juris, XVII, 843, note 19, 

“The trial court did not err in instructing the jury that dish 

of the plaintiff caused by the injury of is 
of damage to be considered by them. Such disfigurement is an 
element of damage.” Giffen v. Lewiston, 6 Idaho 231, 55 Pac.'545. 
Cameron y. Bryan, 89 Ia. 214, 56 N. W. 434. 


The Oriflamme,' 18 Fed. Cas. 815, 3 Sawyer, 397, citing Karr v. Parks 
44 Cal. 49. 


35 Korzib v. Netherlands-American Steam Navigati 
Cf. Smith v. Pittsburgh & W. R. Co., 90 Fed. 78. 3. on Co., 175 Fed. 998, 


36 Corpus Juris, XVII, 835, note 72. 
“It is well settled in Indiana that personal disfigurement or 


& 


deformity resulting from negligent injury is a proper element to be 
considered in estimating damages, and such ‘anxiety and distress of 
_ mind as are fairly and reasonably the plain consequences of injury 


complained of’ are proper elements of damage.” 
48 Ind. App. 549, 93 N. E, 1093. amage.” Harrod v. Bisson, 


Mayor, etc. of Birmingham v. Lewis, 92 Ala., 352, 9 So. 243. 

Alabama Great Southern R. Co. v. Flinn, (Ala.), 74 So. 246-252, 
Bleckley, C. J. in Western & R. A, Co. v. Young, 81 Ga. 397, 7 S. E. 912, 
Gray v. Washington Water Power Co., 30 Wash. 665, 71 Pac. 206. 
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ON MOTIONS BY BOTH PARTIES. 
(decided November 23, 1923.) 


Defendant has filed a motion to settle a bill of 
exceptions, allow a writ of error and citation and 
éxtend the time for docketing an appeal. Plaintiff has 
meanwhile filed a motion for execution of the judg- 
ment. 


So far as the bill of exceptions is concerned it 
will be allowed and settled as soon as it is found 
correct; but preliminary thereto it should be served 
tipon the adverse party to enable amendments or 
corrections to be proposed. This is by analogy to the 
practice in equity cases.‘" There is no authurity for 
imposing upon the overworked clerk the duty of 
inspecting and correcting such bill. It is for the 
adverse party to ascertain if there are errors or omis- 
sions and if none are pointed out the bill will usually 
be signed as of course. | 


The writ of error will also be allowed; but the 
form of order submitted by defendant refers to the 
bord which, it recites, “‘shall operaté as a sapersedeas.” 
(Fhis is the point raised by plaintiff’s motion for 
execution and is the crucial one in both motions. 


“In any case where a writ of error may be a supersedeas,” 
it is provided 4? “the defendant may obtain such supersedeas 
by serving the writ of error, by lodging a copy thereof for 
the advérse party in the clerk’s office where the record 
remains, within sixty days, Sundays exclusive, after the 
rendering of the judgment complained of, and giving the 
security required by law on the issuing of the citation.” 


And the Supreme Court has construed this as 


follows: 


“The service of a writ of error, or the perfection of an 
appeal within sixty days, Sundays exclusive, after the 
‘réndering of the judgment or the passing of the decree 
complained of, is an indispensable prerequisite to a superse- 
deds, and it is not rape" me the power of a justice or judge of 
the appellate court to grant a stay of process on the judgment 
o” decree, if this has not been done,’’43 


“The permission to give the security required by law can 
-be granted to him only who, ‘having served his writ of error 
as aforesaid’—that is, within the days. It seems to me 
that I could not grant the supersedeas without coming in 
coat with the words of the statute, and with its construc- 
tion.”’44 


~ 


cannot,*® | 
Iti opposing the motion for execution defendant's 
counsel stated that he had been unable to obtain a 
complete transcript of the evidence because of the 
Court Reporter’s absence on the northern circuit. 
Counsel admits that he received all but two pages long 
before judgment and the Reporter makes oath that 
these were delivered to him ‘fon or about April 27, 
1923, as shown by the Court’s chit book No. 1. 
Counsel admits having initialled the said chit book 
entry and the Court Clerk states that according to the 
records, no other papers were sent counsel on that 
date. Moreover, the Court Reporter, even while 
absent, was still accessible by mail and a letter addressed 
to him at the Clerk’s office would have been forwarded. 
He returned to Shanghai on September 9, which was 
within sixty days after judgment, and counsel does 
not claim to have written him until a month later. 
But aside from this it will be seen from a casual 
reading of the statute above quoted that no transcript 
is necessary for a supersedeas; all that is required there 
is the writ of error, citation and “‘the security required 
by law.” ‘The latter, indeed, was given within the 60 
days and approved. True, as it turned out, the 
approval was irregular*® because the other two statutory 
requisites—the writ of error and citation—were not 
applied for within the sixty days; but the remedy for 
that is to revoke the approval. The petition for writ 
of error which was not filed until this month could 
have been filed at any time after the judgment of July 


21. 


The mandatory requirements for a supersedeas not 
having been complied with, both this court and the 
appellate court are now powerless to grant one” and 


41 Supreme Court Equity Rule, 75; Foster’s Fed. Pr. IV, 4628. 
42 U.S. Rev. Stats. sec. 1007; 
& ed. 810. . Sage v. R. Co., 

v. Brown, 128 U.S. 503,32 L. ed. 
507; Logan v. Goodwin, 101 Fed. 654. 

44 Shelby, C. J., in Robinson v. Furber, 189 Fed. 918. 

45 New Eng. R. Co. v. Hyde, 101 Fed. 397. 

46 McClellan v. Pyeatt, 49 Fed. 259. 

47 Foster, Fed. Pr. (6th ed.) IV, 3811. 
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should we refuse execution, mandamus would lie to 
compel it. The motion for execution is accordingly, 


SuSTAINED. 


LAWRENCE K. KENTWELL, PLAINTIFF, v. THE CHINA 
PRESS, INC., DEFENDANT. 


(Cause No. 1941; decided March 23, 1923.) 
SYLCABUS 
( By the Gourt) 


Libel: Srar# Decisis, The doctri 
I Extrater. Cases 354, reaffirmed. Chien 


2. Ip.: Pxtvingce: Juprctat Proctepincs.s The icati | 
: publication of matter in 
the phraseology employed in the pleadings and judgment in j 
- Ip: Ip: Wherean attorney wh 
Ib.: y who appears for the defendant 
in an action also makes application to expunge from the record 
certain allusions to himself, it is not exceeding a newspaper's privilege 
to publish that he appeared for himself as well as for defendant. 
4. Ip.: Ib: OVERSTATEMENT : Where the publication referred to such 
a as a ‘co-defendant ”" when he was not a party, the statement 
y o technically incorrect, will not afford the basis, for an award of 
dean és, without evidence that the use of such term, independently of 
¢ other matter, caused the injury complained of: especially where 


the record shows that the i 
i attorney. Proceeding was directed primarily against 


C. Mei, Esquire, for plaintiff. 


4 Esquire Messrs. Schuhl & Schoenfeld, by Mr. Schubl, for 


Lostncier, J,: 


It is admitted by the pleadings in this cause that 
defendant is an American corporation which, at the 
time the cause of action arose, published both an 


evening and morning newspaper in the former of 


on the following article appeared on September 29, 


“FRAUD CHARGE MADE AGAINST A 
KENTWELL. BRITISH LAWYER DEFENDAWY 
IN ACTION BROUGHT BY MR. CLOUGH 

Mr. L. K. Kentwell, a British lawyer, and Mr. G. R. 
Grove, 123 Szechuen Road, were charged with false and 
fraudulent misrepresentation in an action brought by Mr. 
H. B. Clough in the British Supreme Court before the 
Registrar, Mr. G. W. King, this morning. 

_ Mr. Clough bases his claim for the recession of a deed 
made in writing on September Ist, 1921, whereby he, in 
consideration of the sum of $3,000. assigned to Mr. Grove a 
by the plaintiff in the In- 

ional Mixed Court in an action brou i i 

€ grounds of the action are that Mr. Clough was in- 
duced to execute the said deed or document j iti 
false and fraudulent misr »resentation c fle 


ere 


Lawrence KR. KRentwell, the counse! for both parties to the 
said deed, to the effect that certain leasehold of the property, 
namely the remainder of the lease of 756 and 799 Avenue 
Road, entrusted to the said Lawrence K. Kentwell for sale 
under the order of the International Mixed Court, was of 
the value of $3,000. and no more. 

According to Mr. Clough the property was of greater 
value and when it was shortly afterwards resold the purchaser 
made a profit of $500. Mr. Clough consequently asks $1,000. 
damages and all costs. Mr. Philip Goldring appeared for the 
plaintiff, and Mr. Kentwell for himself and Mr. Grove. 
Pleadings were ordered.” 


With slightly changed head lines and phraseology 
the article was carried into defendant's morning paper 
and plaintiff alleges that it was ‘‘false, scandalous, 
malicious and unprivileged” and claims damages 
accordingly. ‘The answer denies this and alleges 


“that the publication of the same was and is privileg- 
ed * * * * * * a fair and correct statement obtained from 
Court records and was published by defendant after careful 
inquiry and investigation.” 


In. a letter to defendant’s counsel, shortly after the 
filing of the petition, which states his position tersely, 
plaintiff complains of the articles that 


“they went out of their way and maliciously invented the 
three following facts concerning me :— 
(1) That I was charged with fraud. 

2) That I was made a co-defendant. 
(3) That I was defending myself. 
all of these three statements were pure inventions on | 
part of your clients and aré libellous according to 
English and American law. They may not invent facts, but 
may comment severely on the facts.” 


The action referred to appears to have been com- 
menced in H. B. M. Supreme Court on September 19, 
1922 by the issuance of a writ which recited: — 

“inter alia that the plaintiff was induced to execute the sai 

deed or document in writing by the false and fraudulent 


misréprésentations of the defendant and Lawrence K. 
Kentwell, the counsel for both parties to the said deed.” 


Subsequently pleadings were ordered and the 
plaintiff in that case alleged in his “Statement of 
Claim” that: 

“Plaintiff on the advice of the said L. K. Kentwell his 

then legal adviser executed a document not under 

purporting to be on assignment of his judgment debt ete. 

(var. 10) * * * * * * * Plaintiff then believed and was so 

informed by the said L. K. Kentwell and the defendant that 

the monthly rentals of the houses upon the said leasehold 

property did not exceed $4 to $6 each and that the sum of 

000.00 was the maximum price obtainable. (Par. 10) 
** * * * * * Plaintiff says that the monthly rentals of 
the said leasehold property varied from $8 to $10 and not 


ar Stafford v. Union Bank, 17 How. (U. S.) 275, 15 L. ed. 101. 
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from $4 to $6 as represented by the defendant and the said 
L. K. Kentwell and that the real value of the said property 
was at the date of said document upwards of $5,600.00. (Par. 
16.) * * * And that he was induced to sign the same by the 
fraudulent misrepreseatations of the defendant and the said 
L. K. Kentwell as to the value of the said leasehold property 
and the amounts of the said rentals.” (Par. 17) 


It seems clear, therefore, that the plaintiff in the 
case referred to did accuse the plaintiff in this case of 
fraud and the articles complained of, in so far as they 
refer to the causes of action, seem to quote from the 
writ and to use no stronger language than was there 
used. Indeed the defendant’s editor states that he 
prepared the head lines from what purported to be a 
“literal quotation from the writ.” The petition, it is 
true, alleges that defendant 


“intended to charge and assert and to be understood as 
charging and asserting * * * that this eR had been 
charged with the crime of fraud.” (Par. 6) 


But aside from the articles themselves there is no 
evidence of this. The phrase “charged with fraud” 
does not necessarily mean prosecuted for fraud. 


“The words ‘charge’ and Leryn | are, indeed, susceptible 
of two interpretations—the legal and technical, or the popular 
and liberal. To the lawyer's mind a ‘charge’ would intend an 
accusation as to which formal notice was brought to the 
accused * * *. But, in the popular sense ‘charge’ and ‘accu- 
sation’ are practically synonymous.” 


That plaintiff was not charged with crime was 
also indicated by using the word “co-defendant.” 


“The title ‘defendant’ is more generally applied to a party 
in a civil than in a criminal suit or proceeding.” 7 


But the term ‘“‘co-accused” or “co-conspirator” 
been employed the suggestion of a criminal charge 
would have much stronger, 

It is but fair to the plaintiff to state that the 
proceeding referred to resulted in his exoneration. 
The judge who tried the cause observed during its 
progress: 

“The difficulty about this case is that it is a fierce attack 
on Mr. Kentwell who is not a party to the proceedings. It is 


nothing but an attack on Mr. Kentwell. Nothing, whatever, 
is said about Mr. Grove the actual defendant.” (Ex. D. 


p. 7.) 
And in summing up his conclusions the same 


Judge said: 
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in the writ of summons.” Upon this a formal order 
(Ex. 2) was issued the same day and on October 4 
plaintiff again appeared and filed a sworn application 
of six paragraphs asking that his “‘name be expunged 
from the endorsement to the claim on the writ of the 
action.””(Ex. 1) Subsequently he withdrew as counsel 
in order to become a witness; but in view of this 
evidence we cannot see that it was a departure from 
the facts to state that he appeared for himself. 
III 
We have finally to consider plaintiff’s second 


complaint of the articles, to-wit, the statement that “I 


was made a co-defendant.” The term “co-defendant” 
appears in the headlines, only, of both articles and 
from a perusal of the body of the writ one, and 
especially a layman, would naturally infer that the 
plaintiff in that case intended to make the plaintiff 
here a party defendant. Indeed, as we have seen, the 
Judge himself characterized the proceedings as 
“nothing but an attack on Mr. Kentwell.”” The fact, 
therefore, that plaintiff was not a co-defendant renders 
the headlines in question technically incorrect but we 
doubt if it seriously aggravated the charges which 
were incorporated in the writ and statement of claim. 
The really damaging part of the articles was the 
quotation from the writ regarding “charges of false 
and fraudulent misrepresentation.” That he was not 
actually a co-defendant would not, we fear, have 
greatly relieved the situation as regards the public so 
long as the writ constituted “nothing but an attack on 
Mr. Kentwell.” It may be that defendant exceeded 
its privilege in stating that plaintiff was a co-defend- 
ant; but so long as this statement appeared together 
with much more'serious ones which were privileged, it 
would be yery difficult to base an award of damages 
upon the incorrect use of this one word. ‘This branch 
of the case appears to fall within the doctrine of that 
already cited® in which it was held that mere overstate. 
ment of the duration of plaintiff’s arrest did not 
“become actionable libel without evidence that such 


ise of an action of fraud 


against one man, an is charg 
the case, opportunity should be takeg to hurl charges of fraud 
against another man who is not a party to the suit; and as 
far as | am at present advised, I doubt if he could have been 
made one.” (Ex. D, p. 10) 


But it will be seen from this that the Judge 
himself, at the close of the case, took the same view 
which defendant’s editor had taken at the beginning, 
viz. that the present plaintiff was the victim of 
“charges of fraud.’’ In view of this judicial declara- 
tion, which plaintiff himself has offered in evidence, 
we do not see how it can be said that the defendant 
newspaper invented the statement. It would, of 
course, have been more considerate for defendant, like 
the other local newspapers, to have refrained from 
mentioning this unfortunate charge. But we cannot 
deny its legal right to publish the contents of a judicial 


= “A full, fair, and impartial report of a judicial proceeding 

is qualifiedly privileged.” 3 
Plaintiff's counsel relies upon a decision‘ of this 
Court in a criminal prosecution where no question of 
privilege was involved. But it is rather surprising 
that neither counsel should have cited an earlier case‘ 
where this Court discussed and applied the law of 
newspaper privilege, and which is controlling as to the 
point now under 

But let us examine the third element complained 
of by the plaintiff in his letter 1. e. “that I was 
defending myself.” A careful reading of both articles 
fails to disclose that exact phrase in either. Each does, 
however, state that “Mr. Kentwell (appeared) for 
himself.’’ As plaintiff was not a party to the action he 
really could not appear for himself as such; but the 
record of the case nevertheless discloses that upon the 
return day, September 28, which was before either 
publication, he had “appeared for the defendants in 
the case of Clough v. Grove, in the first stages” and 
‘protested that my name should have been mentioned 


People v. Roosevelt, 12 Misc. (N. Y.) 622, 34. N. Y. S. 228. 
Tyler vy. State, 63 Vt. 300, 21 Atl. 611. 

Cyc. XXV, 406. 

U. S. v. Armstrong, I Extrater. Cases 485. 

Weigel v. China Press, | Extrater. Cases 354. 
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overstatement and of itself caused the damggge 


complained of.” 

On the subject of damages, moreover, we may 
quote froma decision which this Court has already 
followed in the same case.’ 


“To sustain a private action for the recovery of a com- 
pensation in damages for a false and unauthorized publication, 
the plantiff in such action must either aver and prove that he 
has sustained some special damage from the publication of 
the matter charged against him; or the nature of the charge 
itself must be such that the Court can legally presume he has 
been degraded in the estimation of his acquaintances or of 
the public, or has suffered some other loss either in his 
property, character, or business, or in his domestic or social 
relations, in consequence of the publication of such charge,” ® 


Here plaintiff neither avers nor offers to prove 
special damage; the publication of the charge contained 
in the legal papers was, as we have seen, privileged 
and the additional use of the word ‘‘co-defendant,”’ 
while unauthorized, has not been shown sufficient to 
cause damage independently of the remaining matter, 


“Moreover in reply to the plaintiff’s letter above quoted 
- defendant’s counsel wrote on the following day:- 


“My client will be glad to publish your version of the 
matter or any statements you would care to submit, without 
expense to you. 

, If there is anything in this article that you take exception _ 
to, you have only to write me of this fact and state what you 
want published.” (Ex. 5) 


And while, as we have observed in a recent case? 
this was not technically a ground for mitigating 
damages, it supplements the testimony of defendant’s 
editor that the articles including the headlines were 
written without malicious intent and with no desire to 
injure plaintiff. There is no contrary evidence. 


But while we are unable to find that the proof 
here would justify an award of damages, we cannot 
say, either, that in view of. the defendant’s use of the 
term “co-defendant,” plaintiff was wholly unjustified 
in bringing this action. We shall, therefore, allow 
him costs. 3 

It is accordingly considered and adjudged that 
plaintiff have and recover his costs from the defendant. 


6 Id. 
7 Id. 
8 Stone v. Cooper, 2 Den. (N. Y.) 299. 
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